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EXTENSION OF DUAL RATE CONTRACT AGREEMENTS 


MONDAY, MAY 23, 1960 
U.S. Senate, 


CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 
SUBCOMMITTEE ON MrercHantT MARINE AND FISHERIES, 
Washington, D.C. 

The subcommittee met at 10:30 a.m., Hon. John Marshall Butler 
presiding. 

Senator Butter. The subcommittee will come to order. 

Today the Merchant Marine Subcommittee will take up H.R. 10840 
which would extend until June 30, 1961, the dual rate contract arrange- 
ments under section 15 conference agreements. The measure before 
us is the second such extension precipitated by the May 1958 Supreme 
Court decision which, in effect, held dual rates to be unlawful under 
the Shipping Act of 1916. 

Much has happened since the Supreme Court decision. Two com- 
mittees of the House have held and are holding extensive studies on 
the effect of and respect for the Shipping Act of 1916. <A lot of good 
work is being done on the competitive practices and economics of an 
industry that operates in an international environment. 

At the same time, the Federal Maritime Board and the Justice De- 
partment are studying possible violations of the shipping act and 
antitrust laws by both foreign and domestic carriers. 

All of us who have an interest in the merchant marine—and there 
should be more—hope the work going on will produce constructive 
laws that are not de livable but will contribute to the further devel- 
opment of ocean transportation. To do otherwise would be to deny this 
country not only a military necessity but also a vital commercial asset. 
It seems clear to me that the present inquiries are revealing what we 
should have known—the Shipping Act of 1916 is not only antique— 
but was probably inadequate at the start. 

For the present, the chairman of this committee has agreed with 
the chairmen of the two House committees that it is appropriate to 
pass only a 1-year extension in this session. 

I hope the witnesses today will enlighten the committee on experi- 
ences under the previous extension as well as the state of ocean ship- 
ping today. 

_ Without objection, H.R. 10840 and the report thereon will appear 
| inthe record at this point. 
(H.R. 10840 and the report thereon are as follows:) 


Nore.—Staff counsel assigned to this hearing, Gerald B. Grinstein. 
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(H.R. 10840, 86th Cong., 2d sess.] 
AN ACT To amend Public Law 85—626 relating to dual rate contract agreements 


Be it enacted by the Senate and House of Representatives of the United State 
of America in Congress assembled, That section 2 of the Act entitled “To amend 
the Shipping Act, 1916”, approved August 12, 1958 (72 Stat. 574), is amendeg 
by striking out “1960” and inserting in lieu thereof ‘1961’’. 

Passed the House of Representatives March 21, 1960. 

Attest: RALPH R. RosBeErts, Clerk, 





i[H. Rept. 1403, 86th Cong., 2d sess.] 
AMENDING PusLic LAw RELATING To DUAL RATE CONTRACT AGREEMENTS 


The Committee on Merchant Marine and Fisheries, to whom was referred the 
bill (H.R. 10840) to amend Public Law 85-626 relating to dual rate contra¢t 
agreements, having considered the same, report favorably thereon without amend. 
ment and recommend that the bill do pass. 


PURPOSE OF THE BILL 


The purpose of this bill is to extend for a period of 1 year the standby legisla. 
tion enacted during the 1st session of the 85th Congress. That legislation was 
passed to permit the operation of steamship conferences utilizing dual rate and 
contract/noncontract systems pending the outcome of a study and the prepars- 
tion of legislation by the appropriate committees of the Congress. 


NEED FOR THE LEGISLATION 


The Committee on Merchant Marine and Fisheries has been, for the past 18 
months, holding hearings and making an intensive study into the problems which 
have been presented. As of the present time, it has been impossible to digest the 
voluminous records in order to prepare a report or to recommend legislative 
action. 

At the same time, the Antitrust Subcommittee of the Committee on the Juéi- 
ciary has been investigating the antitrust aspects involving steamship con 
ferences. That subcommittee has not at the present time completed its hearing 
and is not now in a position to make recommendations regarding this matter. 

This bill is to grant a further period in which both of these committees might 
complete their exhaustive studies which the many facets of this problem have 
necessitated. 

At present the Department of Justice and the Federal Maritime Board ar 
actively following up matters brought to light by the investigation, and it is the 
belief of the committee that the outcome of these activities will have a bearing 


on the legislation ultimately recommended. In the meantime, it is the hope of} 


the committee that both the Federal Maritime Board and the steamship con 
ferences themselves will take heed of the many matters uncovered by the com 
mittees and take all steps necessary to correct conditions now existing. 


CHANGES IN EXISTING LAW 


In compliance with clause 3 of rule XIII of the Rules of the House of Repre 
sentatives, changes in existing law made by the bill, as introduced, are shown as 


follows (existing law proposed to be omitted is enclosed in black brackets, nev | 


matter is printed in italic, existing law in which no change is proposed is shown 
in roman) : 
“Public Law 85-626 


“85th Congress, S. 3916 
“Aug. 12, 1958 
“AN ACT To amend the Shipping Act, 1916 


“Beit enacted by the Senate and House of Representatives of the United State | 
of America in Congress assembled, That section 14 of the Shipping Act, 1916, i 
amended by inserting at the end thereof the following: ‘Provided, That nothing 
in this section or elsewhere in this Act, shall be construed or applied to forbid o 
make unlawful any dual rate contract arrangement in use by the members of 
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a conference on May 19, 1958, which conference is organized under an agree- 
ment approved under section 15 of this Act by the regulatory body administering 
this Act, unless and until such regulatory body disapproves, cancels, or modi- 
fies such arrangement in accordance with the standards set forth in section 15 
of this Act. The term “dual rate contract arrangement” as used herein means a 
practice whereby a conference establishes tariffs of rates at two levels the lower 
of which will be charged to merchants who agree to ship their cargoes on vessels 
of members of the conference only and the higher of which shall be charged to 
merchants who do not so agree.’ 

“Sec. 2. This Act shall be effective immediately upon enactment and shall cease 
to be effective on and after June 30, [1960] 1961.” 


Senator Burier. At this point I have a statement I want to put 
in. the record of this hearing. It is a recent address by Donald D. 
Webster, former counsel to this subcommittee. 

This challenging and well-thought-out speech isolates several 
issues—not clearly articulated before—that demand immediate con- 
sideration by the industry and the Congress. 

(The statement referred to is as follows :) 


OcEAN RATES—TRENDS AND PROBLEMS (DUAL RATE ISSUE) 


Address by Donald D. Webster to American University’s 13th Ocean Shipping 
Management Institute, Washington, D.C., May 11, 1960 


Almost 3 years ago—on May 19, 1958—the Supreme Court decided the 
Isbrandtsen case. In doing so it cast serious doubt on the right of steamship 
conferences to be parties to dual rate contracts with shippers. In addition it 
set off various congressional investigations of conferences, investigations more 
searching by far than any ever before conducted anywhere. While it is too 
early to tell precisely where these investigations will lead, it is clear that they 
are almost certain to bring about drastic revision of the basic statute; i.e., the 
Shipping Act of 1916. 

Since the IJsbrandtsen decision, much has happened. In August 1958, Con- 
gress. enacted the interim dual rate bill, thereby empowering the conferences 
using dual rate systems on May 19, 1958, to continue using them unless and 
until the Federal Maritime Board disapproved, canceled or modified them. By 
its terms that statute also provided that it would expire on June 30, 1960. 
Congress also made it clear that during the interim—between enactment and 
expiration of that statute—it would study “the entire operation of steamship 
conferences and their practices.” This it has been doing assiduously. In fact 
it is likely that Congress will soon extend the interim dual rate bill for another 
year—until June 30, 1961—in order to continue its studies so that it will be 
able to legislate intelligently in this complex field. 

Beginning in February 1959, the Bonner subcommittee (i.e., the Special Sub- 
committee on Steamship Conferences of the House Committee on Merchant 
Marine and Fisheries) held extensive hearings throughout the United States. 
Over 100 witnesses testified, most of them American shippers. Their views on 
conferences, dual rate systems, and many related matters were recorded in 
great detail. 

The hearing record of that subcommittee totals almost 2,000 pages. As yet 
no official report has been published; and the subcommittee is still studying 
various matters, including the relation between certain inbound and outbound 
freight rates. It probably will hold further hearings before recommending 
legislation permanently changing the Shipping Act. 

Although such a count is by no means the only way to establish what it is 
which Congress should and should not do in this area of international trade, 
the following facts concerning the views of the 80 American shipper witnesses 
who testified before the Bonner subcommittee are nevertheless worth noting: 

As to the conference system : 

Seventy-three (or 91.25 percent) of the 80 shippers either expressly 
endorsed it or said they were not opposed to it. 

Only five testified against it. 

Two were noncommittal. 

Nine said, in effect, that they were not against it. 

And all of the other 64 testified that they favored the conference system. 
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As to the contract rate (or dual rate) system: 

Fifty-nine of the eighty shippers (or 73.75 percent) either expressly en- 
dorsed it, said they were for it if the conferences needed it, or said they 
were not opposed to it. 

Fourteen of the eighty (or 17.5 percent) testified that they were against 
the contract rate system. 

Seven (or 8.75 percent) were noncommittal. 

Ten (or 12.5 percent) said they were not opposed to the system. 

Two (or 2.5 percent) favored it if the conferences needed it. 

And all 47 other shipper witnesses (58.75 percent) testified that they 
favored the contract rate system. 

During the Bonner hearings, the following recommendations of shipper wit- 
nesses seemed most important to them as a group: 

Conferences should publish tariffs for a reasonable fee. 

(This some conferences are already doing and most others are willing 
to do.) 

F.0.b./f.a.8., sales by a contract shipper should be exempt from the contract, 

(This the conferences uniformly oppose, claiming it would legalize a loop- 
hole through which contract shippers could channel sales in order to avoid 
their obligation to patronize conference carriers exclusively. ) 

Conference contracts should be made more uniform. 

(This the conferences favor, provided the contracts remain elastic enough 
to meet the special needs of the particular trade. ) 

Conferences should be required to give advance notice of proposed rate 
changes and to hold public hearings thereon. 

(The conferences strenuously oppose this recommendation. They claim 
that in order to keep their contract shippers competitive, conferences must 
be allowed to make rate decreases effective without delay; and most ship 
pers agree.) 

(Next, the conferences point out that under most conference contracts 
shippers are guaranteed at least 60 to 90 days notice of proposed rate in- 
creases and are given an opportunity to protest and be heard.) 

Subsidiaries and affiliates of contract shippers should be excepted from 
the contract. 

(The conferences feel that such exceptions to the contract should be 
worked out by negotiations between the parties, not by blanket legislation 
automatically exempting all subsidiaries and affiliates of the contract ship 
per, and thereby inviting such shipers to manipulate their shipments through 
a subsidiary when a lower freight rate can thereby be obtained.) 

Shipments by a contract shipper in its own or chartered tonnage should 
be excepted from the contract. 

(Pointing out that such a provision would favor large shippers and thereby 
discriminate against small shippers, the conferences disagree with those 
shippers who seek to obtain by legislation such a blanket exception from 
the contract. Again the conferences assert that such exceptions should be 
negotiated by the parties, within the proscriptions of the Shipping Act.) 

Joint agreements between conferences should be prohibited. 

(The conferences again disagree, contending that such joint agreements, 
approved by the FMB only under certain conditions, have prevented inter- 
conference rate wars and have helped to achieve stability and uniformity 
of liner rates. ) 

Conference agreements should not be approved unless they provide that 
each member line may take independent action before and after deter- 
mination by the conference. 

(The conferences contend that if this recommendation were adopted it 
would destroy conferences, and in the process, the stability and uniformity 
of liner rates. ) 

Turning now to the steamship conference investigations of the Celler subcom- 
mittee (ie., the Antitrust Subcommittee of the House Committee on the Judi- 
ciary), from October 13 through November 6, 1959, that subcommittee held ex- 
tensive hearings. For almost the entire preceding year the subcommittee’s staff 
had been studying thousands of documents obtained from steamship conference 
and steamship company files. 

Entitled “Monopoly Problems in Regulated Industries—Oeean Freight Indus- 
try,” the Celler subcommittee’s 1959 hearings total almost 6,000 printed pages. 
The second phase of Celler subcommittee hearings began this week. It is too 
early to estimate how long they will run, let alone what they will prove. 
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It is already abundantly clear, however, from its past hearings that the fol- 
lowing questions are of special interest to the Celler subcommittee: 

Has any party subject to the Shipping Act of 1916 been a party to any 
agreement requiring FMB approval under section 13 of that statute but which 
has not been approved? 

(There is much evidence indicating the existence of numerous unfiled, 
unapproved agreements. Whether section 15 required that they be filed 
with and. approved by the FMB involves various questions of law which can 
only be answered by the FMB and the courts. To find those answers the 
FMB and the Justice Department have initiated numerous legal actions in- 
volving a great many steamship companies and individuals. ) 

Has any party subject to the Shipping Act of 1916 discriminated unjustly 
in favor of any shippers by lavishly entertaining them, or granting them 
or their families free or reduced fare passenger transportation, or similar 
benefits? 

(Here, too, the Celler hearing record indicates the existence in numerous 
instances of discriminatory practices. Whether they will be held to have 
been unjustly discriminatory in violation of the Shipping Act again pre- 
sents serious legal questions. Their answers cannot be known until the 
completion of the lengthy, complex, and involved FMB and grand jury 
proceedings now underway as mentioned above.) 

Have any of the parties subject to the Shipping Act of 1916 violated sec- 
tion 20 by giving, soliciting, or receiving information regarding shipments? 

(The legality of certain information-gathering and information-exchang- 
ing practices of certain parties subject to the 1916 act has been challenged. 
Again, however, the ultimate answer as to the legality of these practices 
might be years away, at the end of the grand jury and FMB proceedings 
which result from the Celler subcommittee’s hearings. ) 

Have any conference lines engaged in any violations of their basic con- 
ference agreements? If so, have the conferences and the FMB done all they 
can to prevent and punish such malpractices? 

(These questions, believed by many to be the most fundamental Celler 
subcommittee inquiries to date, have brought forth numerous instances of 
apparent violation by conference lines of their conference agreements. 

(In this process, it has also become clear that under the Shipping Act as 
it now stands there are enough ambiguities, uncertainties, and possibilities 
of double jeopardy inherent in the statute’s overlapping schemes of U.S. 
Government regulation and conference self-regulation that legislative clarifi- 
cation is sorely needed. ) 

When U.S.-flag lines join a foreign-to-foreign conference and there en- 
gage in practices (e.g., the use of a deferred rebate system) which would 
violate the Shipping Act and perhaps U.S. antitrust laws if the conference 
served U.S. ports; do the U.S.-flag lines, by thus carrying “‘goods in the for- 
eign commerce of the U.S.,” violate U.S. antitrust laws? 

(This question has arisen from time to time during the Celler hearings. 
Certainly it is true that U.S.-flag lines, with the knowledge and at least 
tacit approval of the FMB and its predecessors, have long participated in 
such foreign-to-foreign conferences. But again, the legality under the pres- 
ent Shipping Act and U.S. antitrust laws of such membership is not likely 
to be decided finally by the U.S. courts for years to come.) 

These are by no means the only serious questions raised by the Celler subcomni- 
mittee, But they are enough to give the conferences a pretty clear idea of what 
an “agonizing reappraisal” really means. 

Enough history for now. We can more productively turn our thoughts and 
discussion this afternoon to the following questions, and to any others you might 
wish to raise. 

I say this because I am convinced that no constructive, long-range legislative 
and regulatory solution to the numerous well-known steamship conference prob- 
lems can be found until the following questions are considered and answered, 
reasonably and objectively. (In order for you to have something to shoot at 
during our discussion, I will share with you fhe answers I would give if these 
questions were put to me.) 

1. Have the congressional hearings already established that the Shipping Act 
of 1916 needs to be drastically revised and amended? 

My answer : Yes. 


61674—-60—_2 
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2. If so, can Congress, by its own investigations and hearings, obtain all of the 
information it needs to legislate intelligently in this field, or must it wait for 
information to be develeped by the FMB and the Justice Department? 

My answer: Congress can obtain all of the information it needs to legislate 
wisely here. Indeed—except for one, minor temporary delay—the Celler sub- 
committee’s requests for the production of documents have been complied with 
willingly. Not a single witness has refused to answer any of the subcommit- 
tee’s questions, no matter how embarassing. 

3. Is it likely that some of the amendments which Congress might make to the 
Shipping Act would render lawful certain types of conduct which are today 
being broadly challenged by the FMB and Justice Department for the first ‘time 
in over 40 years? 

My answer: Yes, I believe it is quite likely. For example, I doubt that the 
inflexible penalty of $1,000 per day for each violation of section 15, regardless 
of extenuating circumstances, will survive. 

Nor do I believe that Cogress will fail to resolve the serious and much litigated 
but still unsettled question of whether one who violates the Shipping Act might 
be liable not only for its heavy penalties but also for those imposed by U.S. 
antitrust laws. 

Incidentally, some of the most difficult questions involved in the present 
Washington, D.C., grand jury proceedings arise from this so-called “primary 
jurisdiction” dispute, a dispute which for years has found the Justice Depart- 
ment on one side, the Federal Maritime Board on the other, and the private 
parties concerned very much in the middle. 

4. Would the interests of the United States be adequately protected until 
Congress has finally legislated, if the private parties concerned were to waive 
whatever rights they might have under applicable statutes of limitations? 

My answer: Yes. 

5. If Congress believes that the United States, by accepting now such waivers, 
could adequately protect its interest until it legislates, should Congress notify 
the FMB and the Justice Department of that belief? 

My answer: Yes. It should. Indeed it would be appropriate, I think for 
Congress to enact this session a bill or joint resolution which would notify the 
FMB and the Justice Department (1) promptly to take all steps necessary to 
protect the interests of the United States from being outlawed by applicable 
statutes of limitations; (2) to do all they can to help Congress to decide what 
revisions and amendments it should make to the Shipping Act; and (3) to be 
aware of the fact that in revising that statute Congress will deal expressly with 
the question of prosecution of apparent past offenses. 

6. If that were done, would the private parties concerned be more likely than 
they are at present to come forward and work freely with Congress in devising 
appropriate legislative and regulatory remedies? 

My answer: Yes. At present practically every ocean common carrier serving 
U.S. ports in our foreign trade finds that it is having to defend itself from one or 
more serious charges by either the FMB or the Justice Department. Thus on the 
defensive it is not likely that officials of these companies, men with extensive 
experience in ocean shipping, will volunteer to Congress any legislative advice. 
They know how little weight Congress attaches to the legislative recommenda- 
tions of anyone charged with violating the very statute he seeks to have amended. 

7. And finally, is it likely that Congress will be able to devise any long-range 
legislative solution of even the most fundamental of steamship conference 
problems, unless and until it invites and encourages the foreign-flag lines and 
the foreign governments concerned to help it to compose a fair and reasonable 
statute or other body of law applying to the international ocean commerce 
involved? 

My answer: No. In order to compose such a law, binding on the competitive 
practices of all the ocean common carries serving U.S. ports, Congress should 
make every effort to insure that the legitimate interests of the other sovereign 
nations concerned are fully and fairly considered. 

Unlike the U.S. cargo preference legislation, applying its American-flag pref- 
erence only to U.S. Government generated cargo—and we know how much some 
of our Western allies have opposed that measure—what Congress is dealing 
with here is foreign commerce, commerce which is as much some other nation’s 
as itis ours. After all it takes two to trade. 

Should Congress fail to seek the views and advice of the other sovereign mari- 
time nations concerned, it would be repeating the same sort of serious mistake 
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it made in 1916. It seems that at that time, before the 1916 act became law, 
Congress made little effort to determine the extent to which the foreign maritime 
nations concerned would acquiesce in and abide by the letter and spirit of 
the proposed statute. Undoubtedly some of today’s conference ills stera from 
that failure. 

There are various ways in which Congress can now easily avoid this error. 
For example, during the congressional recess months (July through December 
1960), Congress could urge our Department of State to invite representatives of 
the foreign maritime nations concerned to participate in a conference to be 
held in this country and attended by representatives of all interested parties, 
including the FMB and the Justice Department. 

The precise purpose of such a meeting should be suggested by Congress. But 
however phrased, the primary objective of the meeting would be, I think, to 
devise and report the most effective and reasonable system of law acceptable to 
the conferees, a system which would afford ocean common carriers the anti- 
competitive rights they need in order regularly to serve U.S. ports while, at the 
same time, impinging as little as possible on U.S. antitrust laws and principles. 


Senator Burier. I have here a report from the Department of 
Commerce, a report from the Department of the Navy and from the 
Comptroller General. The first two are for the bill and the second 
one has no views on the bill. They will be made a part of the record. 

(The documents referred to are as follows :) 


THE SECRETARY OF COM MERCE, 
Washington, April 26, 1960. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

Deak Mr. CHAIRMAN: This letter is in reply to your request of March 23, 1960, 
for the views of this Department with respect to H.R. 10840, an act to amend 
Public Law 85-626 relating to dual rate contract agreements. 

The Department recommends favorable consideration of H.R. 10840. 

H.R. 10840 would extend the termination date of Public Law 85-626 from 
June 30, 1960, to June 30, 1961. Public Law 85-626 was enacted as temporary 
legislation to permit the operation of steamship conferences utilizing dual rate 
contract arrangements pending study and the preparation of permanent legisla- 
tion by the Congress. 

Since the extensive congressional investigations of dual rate systems are still 
in progress and further studies of the problems presented appear necessary, 
the temporary legislation should be extended as provided for in the act, H.R. 
10840. 

The Bureau of the Budget has advised that there would be no objection to 
the submission of this letter to your committee. 

Sincerely yours, 
PuHIir A, Ray, 
Under Secretary of Commerce. 


DEPARTMENT OF THE Navy, 
OFFICE OF THE SECRETARY, 
OFFICE OF LEGISLATIVE AFFAIRS, 
Washington, D.C., April 29, 1960. 
Hon. WarREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


My Dear Mr. CuHarrMAN: Your request for comment on H.R. 10840, a bill to 
amend Public Law 85-626 relating to dual rate contract agreements, has been 
assigned to this Department by the Secretary of Defense for the preparation 
of a report thereon expressing the views of the Department of Defense. 

The purpose of this bill is to extend Public Law 85-626 to permit until June 30, 
1961, dual rate contract agreements whereby a shipper of goods enjoys a reduced 
rate if he agrees to ship his goods exclusively with conference members. It 
would give the Congress an additional year to accomplish a thorough investiga- 


tion of the dual rate system and to enact permanent legislation if deemed 
necessary. 
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As the impact of this legislation upon the Department of Defense is deemed 
insignificant, the Department of the Navy, on behalf of the Department of 
Defense, defers to the views of the Department of Commerce and the Department 
of Justice. 

This report has been coordinated within the Department of Defense in accord- 
ance with procedures prescribed by the Secretary of Defense. 

The Department of the Navy has been advised by the Bureau of the Budget 
that there is no objection to the submission of this report on H.R. 10840 to the 
Congress. 

Sincerely yours, 
T. P. Smita, Jr., 
Captain, U.S. Navy, Deputy Chief, Acting 
(For the Secretary of the Navy). 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 5, 1960. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce. 
U.S. Senate. 


Deak Mr. CHAIRMAN: Further reference is made to your letter of March 238, 
1960, acknowledged on March 25, requesting the comments of the General Ac 
counting Office concerning H.R. 10840, 86th Congress 2d session, entitled “An 
act to amend Publie Law 85-626 relating to dual rate contract agreements.” 

We have no special information or knowledge as to the need for or desirability 
of the proposed legislation and, therefore, we make no recommendation with 
respect to its enactment. 

Sincerely yours, 
JOSEPH CAMPBELL, 
Comptroller General of the United States. 


Senator Butter. Our first witness is Mr. Maloney. 

He has requested to have inserted in the record a statement setting 
out his full views and then I understand you will give us a summary 
of that statement ? 

Mr. Maroney. I will be very happy to. 

Senator Butter. You may pr 


STATEMENT OF WALTER E. MALONEY, CHAIRMAN AND COUNSEL 
OF THE AMERICAN STEAMSHIP COMMITTEE ON CONFERENCE 
STUDIES 


(The complete prepared statement of Mr. Maloney is as follows:) 


STATEMENT ON BEHALF OF AMERICAN STEAMSHIP COMMITTEE ON CONFERENCE 
Srupies in Support or H.R. 10840 


My name is Walter E. Maloney. I am an attorney practicing in New York 
City. I appear before you today as chairman and counsel of the American 
Steamship Committee on Conference Studies. This committee is composed of 
American-flag steamship companies operating vessels in the foreign liner trade. 
Attached to this statement and made a part hereof as exhibit 1 is a list of the 
companies who make up the membership of our committee. 

We appear before you today in support of H.R. 10840 and urge that you give 
this bill speedy and favorable action. H.R. 10840 would extend for 1 year the 
provisions of Public Law 626 of the 85th Congress under which steamship 
conferences utilizing the dual-rate contract system have been permitted to 
continue operations pending completion of studies by Congress. When your 
committee considered this matter during the 2d session of the 85th Congress 
(S. 3916), it was considered that the period to and including June 30, 1960 
would be “a reasonable time for a thorough consideration of the procedures 
necessary to resolve the disloeation resulting from a recent Supreme Court 
decision.” (S. Rept. 1709, 85th Cong., 2d sess.) It has now become appar 
ent, however, that the studies undertaken by Congress will not be completed 
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by that date and an extension of the present legislation has become neecssary. 
H.R. 10840 passed the House without objection after receiving the joint sup- 
port of the chairman of the House Committee on Merchant Marine and Fish- 
eries and the chairman of the House Judiciary Committee, both of which 
committees are conducting studies of the ocean freight industry. We urge your 
committee to act favorably on this measure without delay. 

While we are here in support of H.R. 10840, we would not wish your com- 
mittee to think for a moment that this legislation, or in fact Public Law 626 
of the 85th Congress, is anything more than stopgap legislation. True enough, 
it insulates to a certain extent those conferences employing dual-rate systems 
which might otherwise be subjected to prolonged administrative proceedings and 
litigation. The legislation does not, however, offer any assistance to the many 
conferences who did not on the date of enactment of Public Law 626 employ 
the dual-rate system, they must await the enactment of permanent legislation 
declaring national policy in this regard. While we realize that an extension of 
this temporary legislation is the most that can be hoped for at this session, 
we implore you to give favorable consideration at the earliest possible moment 
to permanent legislation on this subject which is of such paramount importance 
to the American merchant marine, 

As heretofore mentioned, the need for legislative action stemmed from a de- 
cision of the U.S. Supreme Court on May 19, 1958, in Federal Maritime Board 
y. Isbrandtsen Company, Inc., et al. (356 U.S, 481). In that case the Supreme 
Court declared illegal the dual-rate contract system of the Japan-Atlantic and 
Gulf Freight Conference since it found it to be a device prohibited by Congress 
under section 14, 3d of the Shipping Act, 1916, as amended. In order to 
better understand this decision and its impact on worldwide shipping prac- 
tices followed for decades, it is essential first to describe briefly the develop- 
ment and the characteristics of international ocean transportation. 

It was not until the middle of the 19th century, with the introduction of 
reliable steamships, that owners could contract for ocean carriage with ap- 
proximate dates of departure and arrival in contemplation. At about the same 
time the transoceanic cable became a practical business instrumentality whereby 
the merchant could keep abreast of the demand and markets for his goods in the 
various foreign mercantile countries. These combined circumstances led to the 
introduction of liner services—the operation of steamers between fixed termini 
on fairly regular schedules. 

It was only natural that at the outset a single steamship company would be 
the pioneer in a particular trade. If the pioneering effort proved profitable, it 
was likewise natural that other steamship owners would regard the trade with 
envious eyes. As competitors entered the field the firstcomer was inclined to 
reduce rates so as to discourage competition. If no other measures were taken 
to ameliorate the condition, the rivals would make deeper and deeper cuts in 
their rates until the weakest would fail financially or withdraw, thus leaving the 
strongest in a monopoly position. Such conditions were obviously destructive 
in this new field of transportation. 

In this connection one important factor must be remembered. In point of 
capacity the ocean steamer is an inflexible unit of transportation as contrasted 
with the railroad train. When small amounts of merchandise are moving over- 
land, the railroad can shorten its trains so that a smaller number of cars can 
exactly accommodate the goods to be moved. The oceangoing vessel, however, 
is a carrier of an entirely different character. The carrying capacity to be 
moved from loading port to discharging port is identical, whether 500 tons or 
5,000 tons of cargo are to be moved. Furthermore, the cost. to the owner by way 
of crew wages and subsistence, fuel, fresh water, insurance, interest and de- 
preciation, is practically identical, whether 500 tons or 5,000 tons are moved. 

With reference again to the railroad operation, another point of distinction is to 
be observed. Anyone desiring to compete with an existing railroad for trade 
between the same termini knows that he must invest substantial sums in right- 
of-way, in the construction of tracks and in the building or purchase of rolling 
stock. He will also be faced with a delay, probably of years, before the new road 
can be launched upon its career, an interval during which the economic conditions 
might undergo a complete reversal. No such capital investment or delay is 
encountered by a prospective competitor of a successful steamship line. Such 
a competitor can immediately procure tonnage by charter in the world charter 
market, and without a penny of investment can immediately start upon his 
competitive course. The result of this condition is that liner operators during 
periods of prosperity may be subject to competition which can withdraw imme- 
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diately when plentiful cargoes disappear. Thus, unless corrective measures are 
available, the regular liner services, upon which the public depends for its 
transportation irrespective of general economic trends, are left to bear the losses 


\ 


during the lean periods, while during the times of plenty the hit-and-run com. | 


petitors appear as if from nowhere. Their sole purpose, and the extent of their 
interest, is to “skim the cream.” 

At first the liner companies attempted to cure the situation by offering prefer. 
ential contracts to individual large shippers in exchange for agreements on the 
part of these shippers to patronize only the contracting carrier’s vessels. The 
evil in this, program lay in its preference to, the big shipper and its discrimina. 
tion against the small shipper who was left to make the best bargain that he 
could in the light of his commercial unimportance. Furthermore, the cutthroat 
competition was merely transferred from the field of general tariff rates to the 
field of contract preferences. 

Such experiences led to the organization of steamship conferences. The first 
conference was the Calcutta Conference, organized in 1875, serving the trade 
from the United Kingdom ports to Calcutta. Then, as today, the conference 
was a voluntary association of steamship companies operating common carrier 
liner services on a special trade route, created for the purpose of preventing 
unrestricted competition among its members. 

The organization of the conference by itself, however, proved but half a 
remedy, for in years, or even in seasons, when cargoes were plentiful tramp 
and outside liner competition still appeared upon the scene only to vanish when 
depressed times returned. Therefore, the conference acting jointly was faced 
with the same problem that previously had confronted the lines acting indi- 
vidually. The conference required means of assuring to itself the benefits of 
good times as compensation for the losses sustained during poor times. In an 
effort to meet these difficulties the Calcutta Conference adopted the deferred 
rebate system in 1877. In general, the “deferred rebate system” provides a 
rebate to any shipper as a consideration for his giving all of his shipments to 


carriers who are members of the conference, but the payment of the rebate is | 


deferred beyond the end of the period for which it is computed and the shipper 
receives it only if, during both the period for which computed and the period 
of deferment, the shipper has complied with his contract. This system proved 
effective and enabled the conference to bring stability to the Calcutta trade. 
Between 1877 and 1906 the deferred rebate system came into almost universal 
use. Some shippers, however, considered the system too restrictive and on 
November 30, 1906, the King of England created a Royal Commission to inquire 
into the operation of “shipping rings” or conferences generally, and more espe 
cially into the system of deferred rebates. The Commission was instructed to 
report “whether such operations have caused, or are likely to cause, injury to 
British or colonial trade, and, if so, what remedial action, if any, should be 
taken.” Numerous hearings were held, many witnesses were examined, and 
much evidence received during the 3 years of the Commission’s activity. 


In its report issued in 1909 the Royal Commission found that the effect of 


the conference system was to furnish to the shipper more frequent and reliable 
service by a better type of vessel than would have been available but for the 
maintenance of conferences. Further, it was developed that the public derived 
advantage from the stability of rates over long periods, which would not be 
possible under the system of free and unlimited competition. This stability of 
rates enables the merchant to quote prices to his foreign customer for future 
delivery which he could not do if the freight element of the delivered price were 
continually fluctuating. It was also brought out that the conference system 
resulted in the elimination of discrimination in rates and conditions of service 
as between big shippers and small shippers. 

Most important for our purposes, however, is the finding by the British Royal 
Commission that the conference system could continue to exist, and its advar 
tages and benefits could be enjoyed, only if a “tie” existed between the confer 


enee members and the shippers, such that the conference members could be as | 


rr tate 


sured of the exclusive patronage of the shippers during prosperous times, in 


return for a stable rate structure and for regularity and reliability of service 
duing periods both of prosperity and of adversity. This finding by the Royal 


Commission is so pertinent to the matter now before your subcommittee that a! 


somewhat extensive quotation appears justified : 


“160. The witnesses who have given evidence on behalf of the shipping con: | 


ferences claim that without some guarantee of the custom of the shippers they 
would be unable to undertake to dispatch vessels at fixed dates without waiting 
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until their holds were filled, or to abstain from shipping cargo on their own 

account and from entering into contracts with the more powerful shippers for 

ntial rates, or to maintain rates of freight at an equal level over long 

ds, or so to adjust their charges as to encourage trade. They assert that 

it is necessary that they should have some tie upon the shipper, some guarantee 

of his custom : and, omitting for the moment the question whether the deferred 

rebate is the most satisfactory form of tie, let us consider how far this assertion 
is warranted. 

“161, Strong support for the contention of the shipowners is, we think, to be 
found in certain conditions of the shipping trade which are peculiar to that trade. 
In the first plage the ship is not like a railway train. In the case of the latter 
the ‘number of coaches or trucks can be diminished or increased to suit the 
momentary exigencies of traffic. But a ship is a fixed unit, and, in the present 
day, a fixed unit with a large and increasing cargo capacity. And this increase in 
the size of vessels, which, owing to the economies in cost to which it leads, is 
desirable in itself, would not, we think, be effected in the case of the liner unless 
there was some guarantee that the increased space would be filled. 

“162. In the second place, unrestricted competition in the shipping trade differs 
in certain important respects from unrestricted competition in other forms of 
industry. Competition on the part of a manufacturer usually involves the out- 
lay of considerable capital, and the construction of premises and works implies 
an intention of establishing a fresh and permanent source of production. The 
capital of a manufacturer, that is to say, is to some extent fixed and immovable. 
A ship on the other hand, or indeed, though in a considerably less degree, a line 
of ships, is the most mobile form which invested capital can take. Little, if any, 
qutiay is involved in taking ships off one route and placing them on another, nor 
is ‘there under a system of open competition any obligation to continue running 
them on a particular route when trade on that route is depressed and rates rule 
low. In other words, the competition thus introduced offers a means of trans- 
port quite different from the service offered by the regular lines into whose 
trade it has cut, and one which costs it less than their regular service costs the 
conference lines. Yet in the case of any particular sailing the difference is im- 
material, so far at least as many shippers are concerned. Shippers would, nat- 
urally enough, like to have the organized service of the regular lines together 
with the additional and competitive sailings of tramps rather than regular lines 
without these. The effect of the tie which the shipowners demand is to compel 
a choice between the service of regular lines and the sailings otherwise offered. 
' 4968> Inthis consideration, we think, the answer is to be found to the argu- 
ment which has been advanced that, if the advantages above referred to are 
really to the benefit of trade, they will be supplied under the ordinary opera- 
tions of the law of supply and demand. We are of opinion that, if shipowners 
were forbidden to use any means to secure custom other than the excellence of 
their service, the maintenance of a service offering these advantages would be- 
come impracticable. Shippers, even while admitting that it would be to their 
advantage collectively to ship only by the conference lines, would individually 
ship by tramp whenever a suitable opportunity offered. Indeed, the competi- 
tion oftheir fellows would compel them to do so. And the loss of revenue thus 
occasioned to the regular lines would render it necessary for them to choose be- 
tween abandoning their services or conducting them in a very different way.” 

The Royal Commission then turned to the consideration of the proposal that 
the deferred rebate system should be abolished or modified by legislation. It 
rejected that proposal but recommended that if abuses developed they should 
be remedied by the creation of shippers’ associations so that there might be 
collective bargaining on both sides of rate negotiations. 

Several years after publication of the Royal Commission report, a similarly 
painstaking and comprehensive investigation was undertaken in the United 
States. This study was conducted by the House Committee on Merchant Marine 
and Fisheries pursuant to a resolution introduced by Congressman J. W. Alex- 
ander, chairman of the committee, on June 18, 1912 (H. Res. 587, 62d Cong. 
2d sess.). Examination of this resolution demonstrates that the investigation 
wa§ undertaken in a spirit of hostility to the existence of conferences. The 
committee had before it'the report of the Royal Commission on shipping rings 
above referred to, as well as testimony and exhibits furnished by the Department 
of Justice in cases then pending against various foreign and domestic water 
carriers, for alleged violations of the Sherman Antitrust Act (4 Alexander 
Committee Rept. 4). 
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In 1914, after about 2 years of intensive investigation, the House committee 
submitted its report. (H. Doc. 805, 68d Cong., 2d sess., commonly known as the 
Alexander committee report). In this report the committee outlined three 


t 


methods which conferences had adopted in meeting outside competition (4, | 


Alexander Committee Rept. 287-293): (1) The deferred’ rebate system, (2) 
fighting ships, and (3) the contract system. Perhaps it would be well to define at 
this point whut is meant by “contract system.” This system, sometimes referred 
to as the “dual-rate system” or the contract/noncontract rate system” is based 
on an agreement between a conference and a shipper whereby, in return for hig 
exclusive patronage, the shipper is billed at contract rates. Contract rates are 
usually 10 to 20 percent lower than noncontract rates charged to other shippers, 
This system differs from the deferred rebate system in that here’ the shipper 
receives immediately the benefit of the lower contract rate. 

The Alexander committee report thereupon turned to advantages of shipping 
conferences in the foreign trade (4 Alexander Committee Rept. 295-303), advan- 
tages which constitute benefits to the shipping public and to the commercial 
community at large and only in a small degree benefits to ‘the carriers them- 
selves. . We call to your particular attention this important summary made by 
the Alexander committee and recommended that it be given most careful con- 
sideration. The following is merely an outline of the great advantages which 
the Alexander committee concluded were derived from the conference system; 

(a) A substantial increase in sailing opportunities, 

(6), Fixed and dependable dates of sailing at regular intervals. 

(c) Stability of freight rates over long periods of.time, with the result, 
among others, that the American exporter is enabled to quote prices and/or 
make contracts for future, delivery.in competition with foreign merchants, 
without fear that instability or vielent fluctuations in freight rates wil) 
introduce a speculative element into his bargain. 

(d@) Uniform freight rates made available to all merchants, manufac- 
turers, farmers;'and other exporters, irrespective of size, economic power of 
vi olume of shipments, 

(e) Prevention of the elimination of weaker steamship lines. 

(f) Maintenance of proper relationships between freight rates from vari- 
ous sources of supply to common foreign markets. 

The committee also outlined the disadvantages of.conferences (4 Alexander 
Committee Rept. 304-307), but found that these disadvantages consisted, of 
abuses which were susceptible of correction by appropriate, legislation. .The 
committee thereupon made its recommendations to the House of Representatives. 
After summarizing the advantages resulting from conference action, ‘the com- 
mittee continued : 

“These advantages, the committee believes, can be secured only by permitting 
the several lines in any given trade to cooperate through some form of rate and 
pooling arrangement under Government supervision and control. It is the 
view of the committee that open competition cannot be assured for any length 


of time by ordering existing agreements terminated. The entire history of | 


steamship agreements shows that in ocean commerce there is no happy medium 
between war and peace when several lines engage in the same trade. Most. of 
the numerous agreements and conference arrdngements discussed in the fore 
going report were the outcome of rate wars, and represent a truce between the 
contending lines. To terminate existing agreements would. necessarily bring 
about one of two results: the lines would either engage in rate wars: which 
would mean the elimination of the weak and the survival of the strong, or, 
to avoid a costly struggle, they would consolidate through common ownership. 
Neither result can be prevented by legislation, and either would mean a 
monopoly fully as effective, and it is believed more so, than can exist by virtue 
of an agreement. Moreover, steamship agreements and conferences are not 
confined to the lines engaging in the foreign trade of the United States. 7 
are as universally used in the foreign trade of. other countries as in our own. 

merchants of these countries now enjoy the foregoing advantages of pee 


arrangements, and to restore open and cutthroat competition among the lines 


serving the United States would place American exporters at a disadv antage in 
many markets as compared with their foreign competitors. 

“Steamship line representatives, as well as the patrons of the lines, were,al- 
most a unit in emphasizing to the committee the importance and necessity of the 
aforementioned advantages of agreements and conferences, and in asserting 
that these advantages can only be effected by permitting the several lines in 4 
given trade to cooperate in the regulation of their rates and the expeditious 
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handling of their business. Very few of the many exporters and importers, who 
communicated with the committee, were opposed to agreements and conferences 
in themselves, provided they are fairly and honestly conducted. Many, however, 
objected to the secrecy with which agreements and conferences are now con- 
ducted; and stated that, while the advantages must be admitted, they have no 
assurance and no means of knowing whether the conditions claimed for agree- 
ments and conferences are always fulfilled. A considerable number of complaints 
were also filed with the committee objecting to excessive rates, discrimination 
between shippers in rates and cargo space, indifference to the landing of freight 
in proper condition, arbitrariness in the settlement of just claims, failure to give 
due notice to shippers when rates were to be increased, refusal to properly adjust 
rates as between various classes of commodities, and the unfairness of certain 
methods—such as fighting ships, deferred rebates, and threats to refuse shipping 
accommodations—used by some conference lines to meet the competition of 
nonconference lines.” 

The committee recommended that conferences be legalized but condemned 
three types of conference action : 

(a) Fighting ships. 
(b) Deferred rebates. 
(c) Threats to refuse shipping accommodations. 

It is to be noted that in contrast to its specific condemnation of fighting ships 
and deferred rebates, the Alexander committee did not condemn the contract 
system. Yet numerous examples of contract rate systems had been brought to 
the committee’s attention. As stated by Mr. Justice Frankfurter, in his dis- 
senting opinion in the Jsbrandtsen case, supra (356 U.S. 481, 505) ; 

“Fully considered were exclusive patronage agreements between shippers 
and conferences providing for a dual rate, see, e.g., hearings before the House 
Committee on the Merchant Marine and Fisheries in the Investigation of Ship- 
ping Combinations, 62d Congress, 248, 254, 262-263; see also id. at 246, 163.” 

It cannot be overemphasized that the Alexander committee had in mind the 
deferred-rebate system, fighting ships and the contract system; and that it is 
only the first two which the committee condemned and which the resulting 
legislation outlawed. 

A few years later the scene again shifted to England with the investigation 
conducted by the Imperial Shipping Committee on the Deferred Rebate System 
(1918-22). The committee recanvassed the evidence which had been adduced 
before the Royal Commission (1906-09) and took considerable additional evi- 
dence. The committee’s final report, presented to Parliament in 1923, stated in 
part as follows: 

“33. It is clear that competition between individual liners or lines in the 
same trade would be quite incompatible with stability of rates and that the 
trade would in fact tend to return to the disturbed conditions which prevailed 
before the introduction of the conference system, or to those characteristic of the 
tramp market. The shippers might for a time secure the benefit of low-cut 
rates, but there would inevitably be a strong tendency to abandon regularity 
in sailings and there would be no guarantee, such as obtains at present, of any 
general progress in the type of vessel plying and the nature of the facilities 
afforded. We consider, therefore, that the conference system must be accepted 
as a necessary concomitant of modern commerce.” 

With regard to the need for a “tie” to the shipper, the report stated: 

“40. We have carefully considered the question of the necessity for a ‘tie,’ and 
it appears to us that there is a clear mutual obligation—the shipper wants the 
ship on the berth without fail and the shipowner wants the goods on the berth 
without fail. Hence we find that it is necessary for the conferences to have 
some assurance of continuous support from shippers such as will constitute 
an effective method of preventing intermittent and irresponsible competition 
for berth cargo by outside ships.” 

Three thoroughgoing investigations demonstrated to the satisfaction of the 
investigators that the maintenance of the conference system is essential ‘in the 
interests of all economic elements of the community. ‘The investigators’ in 
the two British inquiries recommended the preservation of the deferred-rebate 
system. The American investigation (Alexander committee), after studying 
both the contract system and the deferred-rébate system, recommended that 
only the latter be outlawed. Im fone of the investigations was the abolition 
of the contract system recommended, nor was it ever considered that the 
Shipping Act, 1916, adhering so closely to the recommendations of the Alexander 
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committee, could be construed to strike down the contract system. Accordingly, 
in the words of Mr. Justice Frankfurter, it remained for the Supreme Court 
in its decision of May 19, 1958 to outlaw “a practice that has prevailed among 
international steamship conferences for half a century, that is presently em- 
ployed by at least half of the 100-odd conferences subject to Board jurisdiction, 
and that has been found by the Board in this case to decrease the probability 
of ruinous rate wars in the shipping industry.” 

The Isbrandtsen case involved a dual-rate system proposed by the Japan- 
Atlantic and Gulf Freight Conference. This conference, made up of 17 common 
carriers serving the inbound trade from Japan, Korea, and Okinawa to ports 
on the U.S. Atlantic and gulf coasts, was operating under a conference agree. 
ment approved by the Federal Maritime Board. On application of the con.- 
ference the Federal Maritime Board approved its proposed dual-rate system, 
and the Isbrandtsen Co., Inc., sought judicial review. Mr. Justice Brennan, 
speaking for the majority of the Supreme Court of the United States, recited 
the facts in the case as follows: 

““After the war, Isbrandtsen entered the trade as the sole nonconference line 
maintaining a regular berth service in the Japan-Atlantic trade. From 1947 to 
early 1949, Isbrandtsen operated from Japan to Atlantic coast ports via the 
Suez Canal. Since 1949 Isbrandtsen has operated an approximately fortnightly 
service from Japan to U.S. Atlantic coast ports via the Panama Canal as part 
of its eastbound, round-the-world service. 

“Although conference membership is open to any common carrier regularly 
operating in the trade, Isbrandtsen has refused to join. Isbrandtsen’s practice, 
between 1947 and March 12, 1953, was to maintain rates at approximately 10 
percent below the corresponding conference rates. The general understanding 
of shippers and carriers in the trade was that Isbrandtsen underquoted con- 
ference rates by 10 percent. This practice of undercutting conference rates dur. 
ing the years 1950, 1951, and 1952, captured for Isbrandtsen 30 percent of the 
total cargo in the trade although Isbrandtsen provided only 11 percent of the 
Sailings. 

“Since outbound tonnage from the United States exéeeds the inbound tonnage, 
the Japan-Atlantic and gulf trade is presently overtonnaged, and both Isbrandt- 
sen and conference vessels have had substantial unused cargo space after loading 
cargoes in Japan. Total sailings in the trade rose from 109 in 1949 to more than 
300 in 1953. The reentry of the Japanese lines in the trade after World War II, 
four in 1951 and four in 1952, greatly contributed to the excess of tonnage. For 
the years 1951, 1952, and the first 6 months of 1953, the Japanese lines carried 
approximately 15 percent, 49 percent, and 66 percent, respectively, of the trade’s 
total liner cargo. For the years 1950, 1951, 1952, and the first 6 months of 1953, 
American-flag lines, including Isbrandtsen but excluding two others, carried 58 
percent, 46 percent, 34 percent, and 21 percent respectively. 

“When, in late 1952, Isbrandtsen announced a plan to increase sailings from 
two to three or four sailings a month, the conference foresaw a further increase 
in Isbrandtsen’s participation which, because of the nationalistic preference of 
Japanese shippers, would probably be at the expense of the non-Japanese confer- 
ence lines. To meet this outside competition the conference first attempted, in 
November of 1952, a 10-percent reduction in rates, but Isbrandtsen answered with 
a reduction of its rates 10 percent under the conference rates. 

“On December 24, 1952, the conference proposed the dual-rate system and filed 
its plan with the Board as required by the Board’s General Order 76 (46 CFR, 
sec. 236.3), which permitted proposed rate changes to become effective after 30 
days unless postponed by the Board on its own motion or on the protest of in- 
terested persons. Protests were filed by Isbrandtsen and the Department of 
Justice. The Secretary of Agriculture intervened as an interested commercial 
shipper opposed to the proposal. On January 21, 1953, the Board ordered a 
hearing on the protests but refused, pending the Board’s determination, to sus 
pend operations of the dual-rate system. Isbrandtsen, therefore, filed a petition 
in the U.S. Court of Appeals for the District of Columbia Circuit for a stay of 
the Board’s order insofar as it authorized the conference to institute the dual- 
rate system. The court announced on February 3, 1953, that the Board’s order 
would be stayed and the stay was entered on March 23, 1953. 

“The conference response to the stay was to open rates to allow each line to 
fix its own rates. At a meeting on March 12, 1953, the conference voted to open 
conference rates on 10 of the major commodities moving/in the trade. The action 
was primarily directed at Isbrandtsen’s competition; the Board found that 
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‘it was hoped that the rate war would lead to Isbrandtsen’s joining the confer- 
ence or to the institution of the dual-rate system or other system.’ On succeeding 
dates in the spring of that year, the conference opened rates on most of the major 
items in the trade. In the resulting rate war, the level of rates dropped.to about 
80 percent and later to about 50 percent to 40 percent of the pre-March 12 rates. 
In some instances, rates fell below handling costs. Isbrandtsen attempted to keep 
on a competitive basis in the rate war but, when pegging of minimum rates in 
May did not improve its position, in July it set its rates at 50 percent of the 
pre-March 12 conference rates. Since that date, Isbrandtsen has carried little 
cargo in the trade. Meanwhile the Board proceeded with the hearing and issued 
its report on December 14, 1955, followed on December 21, 1955, and January 11, 
1956, by orders approving the proposed dual-rate system. The question for our 
decision is whether the court of appeals correctly set aside the Board’s orders.” 

Mr. Justice Brennan reviewed the history of the development of the confer- 
enees, and the inquiries conducted by the Alexander committee and the British 
Royal Commission. He then analyzed the provisions of section 14 Third and 
concluded that the freedom allowed conference members to agree upon terms of 
competition is limited to the freedom to agree upon terms regulating competition 
among themselves. 

Section 14 of the 1916 act provides in part that no common carrier by water 
shall: 

“Third. Retaliate against any shipper by refusing, or threatening to refuse, 
space accommodations when such are available, or resort to other discriminating 
or unfair methods, because such shipper has patronized any other carrier or 
has filed a complaint charging unfair treatment, or for any other reason.” 

While it is manifest from the text of section 14 third that the entire clause is 
directed to retaliation against a shipper, the majority opinion construed the 
elause “resort to other discriminating or unfair methods,” as “an independent 
prohibition of practices designed to stifle outside competition.” Despite the 
fact that the Court acknowledged that the Alexander committee was well aware 
of dual-rate contracts (356 U.S. 481, 489, 492) and despite the fact that Congress 
did not see fit to prohibit such contracts, the Court concluded that section 14 
third “must be construed as constituting a catchall section by which Congress 
meant to prohibit other devices not specifically enumerated but similar in pur- 
pose and effect to those barred by section 14 first, second, and the ‘retaliate’ 
clause of section 14 third.” The Federal Maritime Board had found that the 
dual-rate contract of the conference was “a necessary competitive measure to off- 
set the effect of nonconference competition.” Having construed section 14 third as 
going beyond discrimination against a shipper, it was not difficult for the Court 
to find that the contract in question was a “resort to other discriminating or 
unfair methods” to stifle outside competition. The Supreme Court affirmed the 
action of the court of appeals in setting aside the Federal Maritime Board's 
approval of the dual-rate contract system. 

Vigorous dissents were filed by Mr. Justice Frankfurter, with whom Mr. Jus- 
tice Burton concurred, and by Mr. Justice Harlan. In his opinion, Mr. Justice 
Frankfurter reviewed the history of the Shipping Act of 1916 and concluded that 
there was no evidence of a purpose to bring the dual-rate contract system within 
its prohibitions. To the contrary, he found that the evidence pointed to the 
intention of its exclusion. Mr. Justice Frankfurter found it evident that section 
14 third was directed only at retaliation and he could not interpret “retaliation” 
to embrace the initiation and maintenance of a dual-rate contract system. 

“Under no fairly applicable meaning of the word ‘retaliation’ can the conclu- 
sion of the court of appeals, that the initiation and maintenance of a dual-rate 
contract system is retaliation, be sustained. It is clear from the congressional 
history that the framers of the legislation were concerned with certain forms of 
conduct, notably refusal of available accommodations, directed against shippers 
because they had previously done such things as shipping by an independent 
line or publicly filing complaints against carriers. The very concept of retalia- 
tion is that the retaliating party takes action against the party retaliated against 
after, and because of, some action of the latter. In the dual-rate contract sys- 
tem, there is nothing of this ‘getting even’; the parties simply enter into an agree- 
ment that is designed to guide their future conduct but in no way depends upon 
or arises out of past conduct. It does violence to the English language—and 
certainly to the duty of reading congressional language in context—to character- 
ize such a contractual arrangement as ‘retaliation.’ As conduct relating to the 
competitive struggle between carriers combined in a conference and those who 
prefer to stay out—yes; as an act of reprisal—no” (356 U.S. 481, 513-514). 
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While the majority had emphasized that its decision struck down dual-rate 
systems Only where they are employed as predatory devices, Mr. Justice Frank- 
furter pointed out that such systems are designed to meet nonconference competi- 
tion. He cautioned that “there should be no mistake but that today’s decision 
Outlaws such systems.” 

Promptly after the decision of the U.S. Supreme Court bills were intro 
duced in both Houses to maintain the status quo until June 30, 1960, in order 
to give Congress an opportunity to study the problem. As explained on the 
Senate floor on July 2, 1958, by your chairman, Senator Magnuson (Congres- 
sional Record, p. 11712) : 

“The Supreme Court suggested that Congress amend the law. The decision 
was divided. The minority opinion goes into great detail. The purpose of the 
bill is only to create a moratorium for 2 years, until the committees of Congress 
can go into the entire question of maritime shipping and maritime rates, as well 
as the common practices which have been going on for more than half a century.” 

As enacted (Public Law 626, 85th Cong.), the bill amended section 14 of the 
Shipping Act, 1916, to provide that nothing in that act shall be construed to for- 
bid or make unlawful any dual-rate contract arrangement in use by members of 
a conference on May 19, 1958, which conference is organized under an agree- 
ment approved by the Federal Maritime Board, unless and until the Board dis- 
approves, cancels, or modifies such arrangement in accordance with the standards 
set forth in section 15 of said act. You will note that by its express provision the 
interim legislation applied only to dual-rate contract arrangements in use on May 
19, 1958, the date of the Supreme Court’s decision. This effectively precluded 
the Japan-Atlantic and Gulf Freight Conference from reinstituting the dual- 
rate system which had been struck down by the Supreme Court. But it also 
served to preclude all other conferences from instituting dual-rate systems even 
though many of them had been prevented from doing so over long periods of 
time only through resort to administrative proceedings and litigation. To the 
members of those conferences, the 2-year period for study seemed more than 
ample. 

In his report on the interim legislation (Rept. No. 2055, 85th Cong., 2d sess., 
June 30, 1958), the Honorable Herbert Bonner, chairman of the House Merchant 
Marine and Fisheries Committee, announced that he would institute promptly a 
study of the conference system. This was done. Extensive and comprehensive 
hearings were held in various parts of the country and testimony was taken from 
representatives of all interested Government departments and from all segments 
of the maritime industry—carriers, shippers, importers, and forwarders. Mem- 
bers of the committee also visited the maritime communities in Errope and the 
Far East. It is understood that during these visits members of the committee 
received a firsthand understanding of the conference system, the deferred rebate 
system and the contract system as they are employed abroad. 

While the Merchant Marine and Fisheries Committee has not submitted a 
report, a review of the transcript of its hearings reveals overwhelming support 
for the conference system. Furthermore, a substantial majority ‘of shipper wit- 
nesses testified favorably to the dual-rate contract system. Representative of 
shipper testimony are the following excerpts (all page citations refer to the 
hearings of the Merchant Marine and Fisheries Committee) : 

Mr. Harry 8. Radcliff testified as the executive vice president of the National 
Council of American Importers (p. 472 et seq.). He stated that his organi- 
zation supports the conference system because they believe it necessary for the 
orderly conduct of any importing business. 

“Otherwise, each individual line serving a trade route would be forced to 
offer special inducements to the large importers with regular shipments on a 
dog-eat-dog basis, and constant rate wars would be inevitable. A state of chaos 
would prevail, and the small importers and shippers would certainly be the ones 
to suffer * * *. When a conference uses the contract rate system, the contract 
rates are uniform, available to all importers and shippers without regard to size 
of their business” ‘( pp. 473-474). 

Mr. Radcliff pointed out that even the noncontract shipper derives a tangible 
advantage from the existence of dual rates resulting from the conference 
system, “because the arrangements made between the contract shippers and the 
conference establish a definite plateau of freight rates which is stabilized” 
(p. 474). 

Mr. John R. Staley appeafed on behalf of the Chamber of Commerce of the 
United States, whose membership includes more than 3,450 local and State 
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chambers of commerce and trade and professional associations. With regard 
to the conference system, Mr. Staley had the following to say (p. 550): 

“With reference to the specific issue before this hearing, the national cham- 
ber supports the time-proven system of conference ratemaking. It is essential 
to the maintenance of a U.S.-flag fleet upon which our foreign trade can rely. 
Steamship conferences provide uniform rates for all members. Fortunately, 
U.S. lines are admitted to membership in all conferences. Were this not true, 
our lines might well be driven from the seas. 

“While our lines are partially subsidized to offset their higher operating 
costs, they could well be cut to pieces if they were not tied together with each 
other and with foreign lines in the conferences, and if there were no conference 
arrangement to provide uniform rates for all lines, including foreign lines. 
In effect, therefore, the conference system protects our merchant marine.” 

With reference to the contract system, Mr. Staley stated (p. 553) : 

“In our opinion the conference system is a device which permits competition 
between carriers but keeps it guided into orderly, undestructive channels. The 
contract system or the dual-rate system of ratemaking is an established method 
that has been adapted to the needs of particular trade routes. Many people 
earnestly believe, and I think they have not only logic but experience on their 
side, that a contract or dual-rate system is essential to the maintenance of a 
conference. Our position is that first we want the conferences, and, second, 
if the conferences have to have a contract system or dual-rate system to effec- 
tively do business, then we want them to have those systems. We see nothing 
but good in giving them a choice of the method to be employed to maintain 
orderly competitive practices so long as the public has available adequate serv- 
ice at reasonable rates.” 

Mr. P. Steele Labagh testified on behalf of the Canners League of California 
and explained that the league speaks for 75 percent of all the canners in 
California, both large and small. He testified (p. 1405) in favor of the con- 
ference system because ‘“‘they maintain rates and conditions that are satis- 
factory to us, they permit stability of rates, they reduce discrimination, and 
they insure more dependable service. 

“You may ask why we feel this way and we have arrived at this statement 
because over the years our experience with the dual-rate system, which we have 
here on this coast, to a large extent has proven most satisfactory to us. It 
enables us to sell our goods equitably in the foreign market and we have received 
courteous and desirable cooperation from the conference in the method of 
changing of rates.” 

Mr. A. E. Thorpe appeared on behalf of the Dried Fruit Association of Cali- 
fornia, representing the processors of 95 percent of the dried fruits produced 
and processed in California. He testified (p. 1372) that his association, acting 
in its own self-interest, supports the conference system. He stated further 
(p. 1873) : 

“We believe that the present conference dual-rate system tends to encour- 
age industry to settle its own rate structure problems without the costly and 
timely experience we inevitably have where such controls are placed in the 
hands of a Government agency. This independence of action by industry and the 
carrier is a source of great satisfaction to us. This is not necessarily a criticism 
of any particular governmental agency or commission, we just like it better with 
a minimum of controls. 


* * * * * * * 


“We ask the committee to bear in mind that we speak for an industry actively 
engaged in shipment of a commodity throughout the world. The opposition in 
some cases is only remotely connected with the export trade. They speak in 
broad generalities of monopolies of the conference system, of what it takes out 
of the producers’ pocket, and other specious arguments. They lose sight of the 
fact that if we are to develop and maintain our export markets we must have the 
ships to carry the cargo, and for us to be assured of adequate cargo space, we 
must be willing to pay a fair and reasonable rate for ships and service. We are 
convinced that under the present conference dual-rate system the farmer gains 
rather than loses, and he has greater opportunities to expand markets for his 
products.” 

The foregoing are typical of the statements submitted by many shippers, both 
large and small. 

Meanwhile, another study had been undertaken by the Antitrust Subcommit- 
tee of the House Judiciary Committee. On July 30, 1958, during consideration of 
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H.R. 12751 (85th Cong., 2d sess.), the chairman of the House Judiciary Com- 
mittee announced that he planned a study of the dual-rate matter. He stated 
(Conggressional Record, p. 15643) : 

“I serve notice that the Judiciary Committee’s Antitrust Subcommittee wil] 
be interested in this exemption to the antitrust laws. During the coming recess 
I shall cause a thoroughgoing inquiry into the operation of these dual-rate con- 
ferences anent our antitrust laws.” 

As announced, the inquiry was undertaken and a large, competent staff was 
assigned. They were given complete cooperation by all American-flag lines and 
by the various steamship conferences to whom requests were made for informa- 
tion and documents. In fact, committee investigators were permitted to come 
into the companies’ offices and examine whatever files they selected. Neverthe- 
less, no hearings were held until October 13, 1959. Between October 13, 1959, 
and Novmber 6, 1959, hearings were held on 12 days. No further hearings were 
held until this month. During the week of May 9, 1960, hearings were held on 
4 days. In opening this month’s hearings the chairman announced the schedule 
of witnesses and continued as follows: 

“At a later date an additional series of hearings will be held when we will 
hear from the Comptroller General, from additional American- and foreign-flag 
carriers, and from certain shipping concerns that have requested the opportunity 
to testify. Also at a later date, we will hear from representatives of the Mari- 
time Board and from the Department of Justice who will be asked to testify 
in detail as to actions they have taken with respect to all matters referred to 
them in the course of the subcommittee’s hearings.” 

I am sure that you will understand the concern of the American-flag lines 
over the time being consumed by the Judiciary Committee’s study. In June 1958, 
2 years seemed ample. Now another year is being added and we are no closer 
to a solution of the problem created by the Supreme Court decision. Uncertainty 
prevails in the minds of both carriers and shippers and, as will be explained 
later, there are definite signs that under these conditions the conference system 
itself is deteriorating. 

This delay is particularly distressing when it is realized that the Judiciary 
Committee’s study has not touched on the benefits or disadvantages of the dual- 
rate system. This, the real issue, has been explored thoroughly by the House 
Merchant Marine and Fisheries Committee, as heretofore stated. The Judiciary 
Committee has been primarily concerned with the administration of the 1916 
act and with alleged violations of its provisions. As a matter of fact, this study 
by the Antitrust Subcommittee has proven the ocean-shipping industry to be 
actively, even ruthlessly, competitive. Nonetheless, there appears to be some 
suggestion that conferences are no longer desirable and that they should no 
longer be treated as separate and apart from our domestic antitrust policy. 

Conferences are every bit as necesSary today as they were at the time of the 
Alexander committee and Royal Commission reports. They are still essential to 
supply the rate stability so vital to shippers and importers. Three years ago, 
on May 29, 1957, there was published a report based on a study of the freight 
rates on almost 7,000 items of trade between Latin America and the United 
States. The study was made by the Ad Hoc Committee of Specialists of the 
American Republics To Study the System for Hstablishing Freight and In- 
surance Rates and its report was published by the Inter-American Economic and 
Social Council of the Pan American Union. A “stable rate’? was defined as one 
which did not change within 2 or more consecutive years. Of the 6,869 rates 
studied, 56 percent were found stable by this definition. The findings of this 
study, produced in chart form, are set forth and present convincing proof of con- 
ference freight rate stability. 
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Survey of 6869 Basic Liner Freight Rates Applicable to the Principal Items 
of Trade Between Latin America and United States 1947 through 1953 


Number 
Rate Stability & Changes of ITEMS 








Rates Opened 2.1% 
Rates Decreased 4.2% 
Rates Increased 37.4% 


Consecutive Length 
of RATE STABILITY 


5% 
6% 
3% 
10% 
Stable (no change within 
2 or more consecutive 
years) 56. 3% 53% 


23% 


TOTAL RATES ANALYZED 6869 


Source: Report and Recommendations of the Ad Hoc Committee of Specialists of the American 
Republics to Study the System for Establishing Freight and Insurance Rates - May 29, 1957. 
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Second in importance only to rate stability is rate uniformity. Conference 
rates, be they contract or noncontract rates, are offered equally to all shippers, 
large or small. It has been asked whether the ability of conferences to fix rates 
could not lead to an unreasonably high rate level. This overlooks entirely the 
competition encountered from other sources of supply. The conference must, 
if at all possible, keep its shippers competitive with foreign suppliers. The 
liner operators have a great identity of interest with their shippers—the moment 
the shippers are unable to compete, the steamship company loses the cargo. 

When the Honorable Clarence G. Morse, Chairman, Federal Maritime Board, 
testified before the House Committee on the Merchant Marine and Fisheries, he 
commented on this point (pp. 12-13) and for convenient reference the pertinent 
portion of his statement is set forth herein : 

“Conference limitations on competition have not had the harmful result of 
unduly increasing rates. Conference agreements are in effect price-fixing agree- 
ments, and the immediately looked-for result of such agreements would ordinarily 
be the imposition of unfairly high rates upon the consuming public. The fact 
is that the level of conference rates is limited by (1) the competition of tramp 
ships, and (2) the competition of other sources of supply or selling markets for 
shippers and buyers in the particular trade. A comparison of conference rates 
with prices of other goods and services shows the interesting fact that in recent 
years conference rates have increased more slowly than have prices in other 
fields where competition is theoretically less restricted. 

“A most revealing comparison is between the railroad rates and conference 
rates. The Monthly Comment of the Bureau of Transport Economics and 
Statistics of the Interstate Commerce Commission for January 1958 discloses that 
the average cumulative increase in rail rates for the entire United States for the 
period July 1, 1946, through December 31, 1957, was 107.7 percent. During the 
same 1114-year period, the average cumulative increase in rates of all steamship 
conferences in our foreign commerce was only 59.3 percent. Moreover, the in- 
crease in rates of conferences employing dual-rate systems does not appear to 
have been significantly greater than that of conferences not employing the 
system. In appendix I, we have prepared a table showing the post-World War 
II rate trends of eight representative conferences, of which four employ a dual- 
rate system and four do not. This table bears out the fact that the use of dual 
rates, and the conference system itself, have not led to exorbitant exactions upon 
shippers. 

“The average increase in conference rates of only 59.3 percent compares very 
favorably with increases in the cost of goods and services related to ocean 
transportation. During the same 11}4-year period, the U.S. wholesale base price 
per pound of steelplate (used in ship construction), f.o.b. Pittsburgh, increased 
from 2.5 to 6.15 cents—an increase of 146 percent (source: Bureau of Labor 
Statistics, Code 1014-26). Shipbuilding costs in the United States, according 
to the records of our Office of Ship Construction and Repair, have increased ap- 
proximately 84 percent during the same period. The wages of an able-bodied 
American seaman have increased about 146 percent, from a base pay of $172.50 
per month, on a 48-hour week basis, to $353.27 per month on a 40-hour week 
basis.” 

We have reduced to chart form the comparisons made by Mr. Morse and they 
are set forth on the next page. 
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Looking ahead, particularly from the point of view of the American vessel 
owner, conferences alone will provide him with the ability to give his shippers 
regular service with modern, efficient vessels. Without the assurance given 
him by the continued existence of effective conferences, the American operator 
will find it difficult, if not impossible, to justify the staggering investments re- 
quired to replace today’s fleet. 

As stated earlier, the Alexander committee found that “in ocean commerce 
there is no happy medium between war and peace when several lines engage in 
the same trade.” 

There is no need to describe the effects of a rate war upon the carriers—it is 
pure chaos, resulting inevitably in the elimination of the weakest financially. 
The effect on shippers, while not so obvious, is nonetheless real. Freight rates 
varying from day to day, and even during the same day, have a most harmful 
effect upon foreign trading. Such conditions render impossible the orderly 
marketing of merchandise by forward sales over periods of 30, 60, or 90 days. 
Merchandising is converted into a speculation in freight rates. A shipper never 
knows whether he has obtained the best possible freight quotation and, con- 
sequently, whether he is in a position to offer the best price to his foreign 
customers. 

Of even more immediate concern is the impact which rate wars would have on 
our plans and our aspirations for a strong and healthy American merchant 
marine. There is no need to recite to your committee the national policy 
enunciated in both the 1936 and the 1946 acts. We are convinced that this 
policy can never be achieved without effective conferences. Your committee is 
fully aware that the American-flag operator is the high-cost operator, with costs 
far in excess of those of his competitors. The American operator would be the 
most seriously damaged by a rate war, and would almost certainly be the first 
to succumb. 

In a recent article on “The American Shipping Industry and the Conference 
System” (2 Standard Law Review 136 (1958) ), it is concluded (p. 158): 

“From the preceding analysis of the maritime industry it is clear that without 
some form of control to insure the stability which the conference system has 
provided, national maritime policy would be defeated by the disastrous effect of 
open competition on the U.S. merchant fleet. A rigid application of the anti- 
trust philosophy to the industry would produce severe rate wars, dissipating 
earriers’ profits and tending to eliminate the weaker lines. U.S. operators 
would be particularly vulnerable because of their higher operating costs, not- 
withstanding the aid given under the present subsidy program. Many U.S. 
vessels engaged in foreign trade do not receive operating differential subsidies. 
Moreover, these subsidies cannot insure profits; if rates are so depressed that 
the operator cannot earn at least his unsubsidized operating expenses, he will 
be unable to remain in the trade. In order to secure lower operating costs, 
tax advantages and other benefits, an increasing number of U.S. vessels would 
register under foreign flags, a practice which is common even under existing 
laws, and which is considered contrary to national maritime policy. Subsidies 
increased beyond the operating differential would invite retaliation from foreign 
governments anxious to maintain their own merchant fleets, and would require 
large government expenditures.” 

While there is no need to labor the point, some mention should be made of 
the inappropriateness of one nation’s trying, directly or indirectly, to regulate 
the level of ocean freight rates. Obviously, that which is U.S. foreign trade 
at this end is the foreign trade of another equally sovereign nation at the other 
end. No nation has ever seriously contemplated such an undertaking. When 
Cordell Hull was Secretary of State he commented, in a letter to the chairman 
of a congressional committee, on a bill to provide for regulation of ocean-freight 
rates: 

“TI do not feel that an attempt by this Government to prescribe minimum rates 
which may be charged by foreign vessels on the cargoes which they carry 
between American and foreign ports would be in harmony with that basic prin- 
cipal in our treaty structure under which we have granted to foreign shipping 
the right of free access to our ports and in return have obtained for our ships the 
right of free access to foreign ports. Certainly such regulation would be in 
conflict with the generally accepted practices of international law. * * *” 

Certainly, when one considers the alternatives, it must be concluded that 
the decision of Congress in 1916 to permit ocean carriers to form conferences 
and to grant approved conferences antitrust exemption is equally sound today. 
It must also be remembered that every other maritime nation not only permits 
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put encourages conferences. Furthermore, no other nation prohibits deferred- 
rebates. Until recently Japan, under a statute modeled after our 1916 act, also 
panned this system but the Japanese law bas now been amended. Certainly 
this is recognition that the needs of international shipping differ from those of 
domestic commerce. We are most hopeful that Congress, in the course of enact- 
ing permanent legislation in this field, will reconsider the 1916 prohibition of 
the deferred rebate. We feel that in the final analysis Congress will conclude 
that carriers engaged in the foreign commerce of the United States should be 
permitted to employ the deferred rebate system—only then will they be equip- 
ped to compete on equal terms with carriers serving other parts of the world. 

There are 110 active freight conferences operating in the foreign commerce 
of the United States. Of these, 68 employ the dual-rate contract system. As 
heretofore stated, the remaining 47 conferences are not benefited by the interim 
legislation and, as a practical matter, cannot initiate any tying arrangement 
until permanent legislation is enacted. Our investigations have disclosed that 
the overwhelming majority of these 47 conferences favor the dual-rate system. 
Many had taken preliminary steps in this direction before the Supreme Court 
decision, and would initiate dual-rate systems at once if they could do so with- 
out undue litigation. ‘ 

As the congressional studies continue, these conferences are left in an increas- 
ingly precarious position. Coming at a time when cargo is scarce and cargo 
space abundant the world over, the very pendency of these studies has con- 
tributed to the uncertainties of the shipping situation. Because of the presently 
overtonnaged market, new nonconference operators have appeared in any trade 
where cargo is moving in any volume. This nonconference competition is all 
cutrate competition and, short of risking an all-out rate war, the conference 
without an effective dual-rate system finds itself in a helpless position. Two 
major conferences, neither having a dual-rate system, have had so many resig- 
nations in the past few months that they are threatened with complete dis- 
solution. 

Even those conferences that now employ dual-rate systems are feeling the 
effects of this prolonged uncertainty. Doubts have been cast on the validity 
of their contracts with shippers; the entire future of the dual-rate system is 
under a cloud. There has been a marked increase in shippers’ disregard for 
their contractual obligations. More and more the carriers find certain contract 
shippers employing devices designed to enable them to use conference vessels at 
contract rates when it suits their pleasure while at the same time freely patron- 
izing nonconference carriers. There appears to be no cure for this condition 
short of permanent legislation by Congress. 

Attention has also been focused in recent months on malpractices among con- 
ference members. Malpractices are normally the result of weak, ineffective 
conferences. As the ability of a conference to police itself increases, malprac- 
tices diminish. We are convinced that once the validity of the conference sys- 
tem is confirmed, and it is given the means of effective operation through tying 
arrangements with shippers, malpractices will be handled adequately through 
self-regulation. 

Nevertheless, the Antitrust Subcommittee’s disclosure of malpractices has had 
a beneficial effect. Even though the transactions that were criticized by the 
subcommittee were very few in number when compared with the many million 
transactions scrutinized by the staff, they were sufficient to show the industry 
that more effective self-policing was needed. With the encouragement of the 
Antitrust Subcommittee, many conferences now have under active consideration 
the creation of a neutral body, or similar impartial disciplinary group. 

The neutral body is an independent firm or group of persons with no financial 
interest in any member of the conference. It is authorized to receive complaints 
of violation of the conference agreement from any shipper, member line, gov- 
ernmental agency, or other interested person. The neutral body investigates 
such complaints and is assured of free and complete access to the files of the 
conference and all of its member lines. The neutral body is authorized to 
assess a fine on any conference member found guilty of an offense and members 
are required to post bonds to insure payment of any such fines. 

We believe this is a very healthy development and hope that your committee 
will lend its support to the movement. One of the difficulties encountered in 
attempting to set up a neutral body has been the uncertainty of the Federal 
Maritime Board as to its authority to approve such a step. We believe such 
authority exists but we earnestly submit that some encouragement along this 
line from your committee will be of great assistance. 
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In January 1959, in anticipation of congressional studies, our committee formu. 
lated a set of legislative recommendations. We believe these recommendations 
are equally sound today. They are as follows: 

1. A congressional declaration of national policy that in the interest of 
our foreign commerce, the shipping public, and ocean common carriers, 
the conference system of ratemaking is the only practicable means of assuring 
stability of rates and regularity of service. 

2. A congressional recognition that there must be an effective tying ar. 
rangement between conferences and shippers and/or consignees whereby their 
patronage will be assured to the vessels of the conference lines. 

3. A continuation of the present exemption from the antitrust laws. 

4. That a conference, acting under an approved conference agreement, may 
make effective without further prior approval by the Federal Maritime Board 
any conference contract rate system or other lawful type of tying arrange. 
ment with shippers and/or consignees. 

5. A clear legislative definition of the regulatory authority of the Federa] 
Maritime Board. 

We trust that as soon as possible your committee will give consideration to 
‘proposals that will effectuate these recommendations. Meanwhile we urge your 
prompt and favorable action on H.R. 10840. 


ExuHIBit 1. AMERICAN STEAMSHIP COMMITTEE ON CONFERENCE STUDIES, 
WASHINGTON, D.C. 


MEMBERS 
Alcoa Steamship Co. Mississippi Shipping Co. 
American Export Lines Moore-McCormack Lines, Inc. 
American Mail Line The Oceanic Steamship Co. 
American President Lines Pacific Far East Line, Inc. 
Bloomfield Steamship Co. Prudential Steamship Corp. 
Central Gulf Steamship Corp. States Marine Lines 
Farrell Lines, Inc. States Steamship Co. 
Grace Line, Inc. Stockard Steamship Corp. 
Gulf & South American Steamship Co. United Fruit Co. 
Isthmian Lines, Inc. United States Lines Co. 
Lykes Bros. Steamship Co., Inc. Waterman Steamship Corp. 


Mr. Matonry. Mr. Chairman, my name is Walter E. Maloney. I 
am an attorney practicing in New York City. 

I appear before you today as chairman and counsel of the Ameri- 
can Steamship Committee on Conference Studies. 

This committee is composed of American-flag steamship companies 
operating vessels in the foreign liner trade. Attached to my state- 
ment as exhibit 1 is a list of the companies who make up the mem- 
bership of our committee. 

Now, that attachment is to the larger statement. I am reading 
merely a summary which does not go outside of the basic statement. 

We appear before you today in support of H.R. 10840 and urge 
that you give this bill speedy and favorable action. When your com- 
mittee considered this matter during the 2d session of the 85th Con- 
gress (S. 3916), it was considered that the period to and including 
June 30, 1960, would be— 


a reasonable time for a thorough consideration of the procedures necessary to 
resolve the dislocation resulting from a recent Supreme Court decision. (8. 
Rept. No. 1709, 85th Cong., 2d sess.) 

It has now become apparent, however, that the studies undertaken 
by Congress will not be completed by that date and an extension of the 
present legislation has become encanta We urge your committee to 
act. favorably on this measure without delay. 


While we are here in support of H.R. 10840, we would not wish 
your committee to think for a moment that this legislation, or in fact 
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Public Law 626 of the 85th Congress, is anything more than stop- 
gap legislation. True enough, it “insulates to a certain extent those 
conferences employing dual-rate systems which might otherwise be 
subjected to prolonged administrative proceedings ‘and litigation. 

The legislation does not, however, offer any assistance to the many 
conferences who did not on the date of enactment of Public Law 626 
employ the dual-rate system—they must await the enactment of 
manent legislation declaring national policy in this regard. W Vhile 
we realize that an extension of this temporary legislation i is the most 
that can be hoped for at this session, we implore you to give favorable 
consideration at the earliest possible moment to permanent legisla- 
tion on this subject which is of such paramount importance to the 
American merchant marine. 

As heretofore mentioned, the need for legislative action stemmed 
from a decision of the U.S. Supreme Court on May 19, 1958, in Fed- 
eral Maritime Board v. Isbrandtsen Company, Inc., et al. (356 U.S. 
481). In that case the Supreme Court declared illegal the dual-rate 
contract system of the Japan-Atlantic and Gulf Freight Conference 
since it found it to be a device prohibited by Congress under section 
14 3d of the Shipping Act, 1916, as amended. In order to better 
understand this decision and its impact on worldwide shipping prac- 
tices followed for decades, it is essential first to describe beielty the- 
development and operation of steamship conferences. 

The first conference was the Calcutta Conference, organized in 
1875, serving the trade from the United Kingdom ports to Calcutta. 
Then, as today, the conference was a voluntary association of steam- 
ship companies operating common carrier liner services on a special] 
trade route, created for the purpose of preventing unrestricted com- 
petition among its members. 

The organization of the conference by itself, however, proved insuffi- 
cient, for in years, or even in seasons, when cargoes were plentiful 
tramp and outside liner competition still appeared upon the scene 
only to vanish when depressed times returned. Therefore, the confer- 
ence acting jointly was faced with the same problem that previously 
had confronted the lines acting individually, The conference required 
means of assuring to itself the benefits of good times as compensation 
for the losses sustained during poor times. In an effort to meet these 
difficulties, the Calcutta Conference adopted the deferred rebate sys- 
tem in 1877. In general, the “deferred rebate system” provides a 
rebate to any shipper as a consideration for his giving all of his ship- 
ments to carriers who are members of the conference, but the payment 
of the rebate is deferred beyond the end of the period for which it is 
computed and the shipper receives it only if, during both the period 
for which computed and the period of ‘deferment, the shi a has 
complied with his contract. This system proved effective and enabled 
the conference to bring stability to the Calcutta trade. 

Between 1877 and 1906, the deferred rebate system came into almost 
universal use. However, the system was considered too restrictive 
by some shippers and, as a result of their criticism, three extensive 
inquiries were conducted during the period from 1906 to 1923. These 
were conducted by 

(1) The British Royal Commission, 1906-9 ; 

(2) the House Committee on Merchant Marine and Fisheries (the. 
Alexander committee), 1912-14; and 
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(3) the Imperial Shipping Committee on the Deferred Rebate Sys. 
tem, 1918-22 

In each case, the report submitted by the investigating body con- 
cluded that the conference system offered great advantages to shippers 
and to the public at large and that the maintenance of the conference 
system is essential in the interest of all economic elements of the 
community. 

In the two British inquiries, the reports recommended the preser- 
vation of the deferred rebate system. In this respect, they differed 
from the Alexander committee which recommended that the deferred 
rebates be prohibited along with the “fighting ship.” It is most impor- 
tant to note, however, that the Alexander committee, after studying 
both the contract SV stem and the deferred rebate system, rec ommended 
that only the latter be outlawed. Numerous examples of contract rate 
systems had been brought to the committee’s attention. 

As stated by Mr. Justice Frankfurter, in his dissenting opinion in 
the /sbrandisen case, supra (356 U.S. 481, 505) : 

Fully considered were exclusive patronage agreements between shippers and 
conferences providing for a dual rate, see, e.g., “Hearings before the House 
Committee on the Merchant Marine and Fisheries in the Investigation of Ship- 
ping Combinations,” 62d Cong., 248, 254, 262-263 ; see also id. at 246, 263. 

Again, in the words of Mr. Justice Frankfurter, it remained for the 
Supreme Court in its decision of May 19, 1958, to outlaw— 

a practice that has prevailed among international steamship conferences for 
half a century, that is presently employed by at least half of the 100-odd con- 
ferences subject to Board jurisdiction, and that has been found by the Board in 
this case to decrease the probability of ruinous rate wars in the shipping industry. 

The /sbrandtsen case involved a dual rate system proposed by the 
Japan-Atlantic and Gulf Freight Conference. This conference, made 
up of 17 common carriers serving the inbound trade from Japan, 
Korea, and Okinawa to ports on the U.S. Atlantic and gulf coasts, 
was operating under a conference agreement approved by the Federal 
Maritime Board. On application of the conference the Federal Mari- 
time Board approved its proposed dual rate system, and the Isbrandt- 
sen Co., Inc., sought judicial review. 

Writing for the majority of the Court, Mr. Justice Brennan held 
that the dual rate system in question was a 
resort to other discriminating or unfair methods to stiflle outside competition in 
violation of 14 Third. 

Section 14 of the 1916 act provides in part that no common carirer 
by water shall: 





Third. Retaliate against any shipper by refusing, or threatening to refuse, 
space accomodations when such are available, or resort to other discriminating 
or unfair methods, because such shipper has patronized any other carrier or has 
filed a complaint charging unfair treatment or for any other reason. 

While it is manifest from the text of section 14 Third that the entire 
clause is directed to retaliation against a shipper, the majority opinion 
construed the clause “resort to other discriminating or unfair meth- 
ods”—and I may say, Mr. Chairman, that is the clause which I have 
asked the reporter to underscore in the previous quotation— as “an 
independent prohibition of practices designed to stiflle outside com- 
petition.” 
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Desipte the fact that the Court acknowledged that. the Alexander 
committee was well aware of dual rate contracts (356 U.S. 481, 489, 
492) and despite the fact that Congress did not see fit to prohibit 
such contracts, the Court concluded that section 14 Third— 
must be construed as constituting a catchall section by which Congress meant 
to prohibit other devices not specifically enumerated but similar in purpuse and 
effect to those barred by section 14 First, Second, and the “retaliate” clause of 
section 14 Third. 

Vigorous dissents were filed by Mr. Justice Frankfurter, with whom 
Mr. Justice Burton concurred, and by Mr. Justice Harlan. Mr. Jus- 
tice Frankfurter found it evident that section 14 Third was directed 
only at retaliation and he could not interpret “retaliation” to embrace 
the initiation and maintenance of a dual-rate contract system. 

Under no fairly applicable meaning of the word “retaliation” can the con- 
clusion of the court of appeals, that the initiation and maintenance of a dual-rate 
eontract system is retaliation, be sustained. It is clear from the congressional 
history that the framers of the legislation were concerned with certain forms of 
conduct, notably refusal of available accommodations, directed against shippers 
because they had previously done such things as shipping by an independent line 
or publicly filing complaints against carriers. The very concept of retaliation 
is that the retaliating party takes action against the party retaliated against 
after, and because of, some action of the latter. 


In the dual-rate system, there is nothing of this “getting even”; the parties 
simply enter into an agreement that is designed to guide their future conduct 
but in no way depends upon or arises out of past conduct. It does violence to 
the English language—and certainly to the duty of reading congressional lan- 
guage in context—to characterize such a contractual arrangement as “retalia- 
tion.” As conduct relating to the competitive struggle between carriers combined 
in a conference and those who prefer to stay out—yes; as an act of reprisal— 
no (356 U.S. 481, 513-514). 

Public Law 626, 85th Congress, amended section 14 of the Shipping 
Act, 1916, to provide that nothing in that act shall be construed to 
forbid or make unlawful any dual-rate contract arrangement in use 
by members of a conference on May 19, 1958, which conference is 
organized under an agreement approved by the Federal Maritime 
Board, unless and until the Board disapproves, cancels, or modifies 
such arrangement in accordance with the standards set forth in sec- 
tion 15 of said act. 

You will note that by its express provision the interim legislation 
applied only to dual-rate contract arrangements in use on May 19, 
1958, the date of the Supreme Court’s decision. This effectively pre- 
cluded the Japan-Atlantic and Gulf Freight Conference from rein- 
stituting the dual-rate system which had been struck down by the 
Supreme Court. But it also served to preclude all other conferences 
from instituting dual-rate systems even though many of them had 
been prevented from doing so over long periods of time only through 
resort to administrative proceedings and litigation. To the members 
of those conferences, the 2-year period for study seemed more than 
ample. 

In his report on the interim legislation (Rept. No. 2055, 85th Cong., 
2d sess., June 30, 1958), the Honorable Herbert Bonner, chairman of 
the House Merchant Marine and Fisheries Committee, announced that 
he would institute promptly a study of the conference system. 

. This was done. Extensive and comprehensive hearings were held 
im various parts of the country and testimony was taken from repre- 
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sentatives of all interested Government departments and from all seg- 
ments of the maritime industry—carriers, shippers, importers, and for- 
warders. Members of the committee also visited the maritime com- 
munities in Europe and the Far East. It is understood that during 
these visits members of the committee received a firsthand understand- 
ing of the conference system, the deferred rebate system and the con- 
tract system as they are employed abroad. 

While the Merchant Marine and Fisheries Committee has not sub- 
mitted a report, a review of the transcript of its hearings reveals over- 
whelming support for the conference system. Furthermore, a sub- 
stantial majority of shipper witnesses testified favorably to the dual- 
rate contract system. 

Meanwhile, another study has been undertaken by the Antitrust 
Subcommittee of the House Judiciary Committee. On July 30, 1958, 
during consideration of H.R. 12751 (85th Cong., 2d sess.), the chair- 
man of the House Judiciary Committee announced that he planned 
a study of the dual rate matter. He stated (Congressional Record, 
p. 15643) : 


I serve notice that the Judiciary Committee’s Antitrust Subcommittee will be. 


interested in this exemption to the antitrust laws. During the coming recess I 
shall cause a thoroughgoing inquiry into the operation of these dual-rate 
conferences anent our antitrust laws. 

To date, however, hearings have been held on only 16 days and fur- 
ther hearings are to be held at some indefinite date in the future. 

I am sure that you will understand the concern of the American-flag 
lines over the time being consumed by the Judiciary Committee’s study. 
In June 1958, 2 years seemed ample. Now another year is being added 
and we are no closer to a solution of the problem created by the Su- 
preme Court decision. Uncertainty prevails in the minds of both 
carriers and shippers and, as will be explained later, there are definite 
signs that under these conditions the conference system itself is de- 
teriorating. 

This delay is particularly distressing when it is realized that the 
Judiciary Committee’s study has not touched on the benefits or dis- 
advantages of the dual-rate system. This, the real issue, has been 
explored thoroughly by the House Merchant Marine and Fisheries 
Committee, as heretofore stated. The Judiciary Committee has been 
primarily concerned with the administration of the 1916 act and with 
alleged violations of its provisions. As a matter of fact, this study 
by the Antitrust Subcommittee has proven the ocean-shipping industry 
to be actively, even ruthlessly, competitive. Nonetheless, there appears 
to be some suggestion that conferences are no longer desirable and 
that they should no longer be treated as separate and apart from our 
domestic antitrust policy. Conferences are every bit as necessary to- 
day as they were at the time of the Alexander committee and Royal 
Commission reports. 

The Alexander committee found numerous advantages derived from 
the conference system. These advantages are equally evident today, 
to wit: 

(a) A substantial increase in sailing opportunities ; 


(6) Fixed and dependable dates of sailing ‘at regular intervals; 
(c) Stability of freight rates over long periods of time, with the 


result, among others, that the American exporter is enabled to quote 
prices and/or make contracts for future delivery in competition with 
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foreign merchants, without fear that instability or violent fluctuations 
in freight rates will introduce a speculative element into his bargain; 

(d) Uniform freight rates made available to all merchants, manu- 
facturers, farmers, and other exporters, irrespective of size, economic 

ower, or volume of shipments ; 

(e) Prevention of the elimination of weaker steamship lines; 

(7) Maintenance of proper relationships between freight rates from 
various sources of supply to common foreign markets. 

Incorporated in my statement are exhibits showing the remarkable 
stability of conference freight rates and establishing that the exist- 
ence of conferences has not unduly increased such rates. 

Looking ahead, particularly from the point of view of the American 
vessel owner, conferences alone will provide him with the ability to 
give his shippers regular service with modern, efficient vessels. With- 
out the assurance given him by the continued existence of effective 
conferences, the American operator will find it difficult, if not impos- 
sible, to justify the staggering investments required to replace today’s 
fleet. 

As stated earlier, the Alexander committee found that— 
in ocean commerce there is no happy medium between war and peace when 
several lines engage in the same trade. 

There is no need to describe the effects of a rate war upon the car- 
riers—it is pure chaos, resulting inevitably in the elimination of the 
weakest financially. The effect on shippers, while not so obvious, is 
nonetheless real. Freight rates varying from day to day, and even 
during the same day, have a most harmful effect upon foreign trading. 

Such conditions render impossible the orderly marketing of ‘mer- 
chandise by forward sales over periods of 30, 60, or 90 days. Mer- 
chandising is converted into a speculation in freight rates. A shipper 
never knows whether he has obtained the best possible freight quota- 
tion and, consequently, whether he is in a position to offer the best 
price to his foreign customers. 

Of even more immediate concern is the impact which rate wars 
would have on our plans and our aspirations for a strong and healthy 
American merchant marine. There is no need to recite to your com- 
mittee the national policy enunciated in both the 1936 and the 1946 
acts. We are convinced that this policy can never be achieved with- 
out effective conferences. Your committee is fully aware that the 
American-flag operator is the high-cost operator, with costs far in 
excess of those of his competitors. The American operator would be 
the most seriously damaged by a rate war, and would almost certainly 
be the first to succumb. 

Certainly, when one considers the alternatives, it must be concluded 
that the decision of Congress in 1916 to permit ocean carriers to’ form 
conferences and to grant approved conferences antitrust exemption is 
equally sound today. It must also be remembered that every other 
maritime nation not only permits but encourages conferences. 

Furthermore, no other nation prohibits deferred rebates. Until re- 
cently Japan, under a statute modeled after our 1916 act, also banned 
this system but the Japanese law has now been amended. Certainly 
this is recognition that the needs of international shipping differ from 
those of domestic commerce. We are most hopeful that Congress, in 
the course of enacting permanent legislation in this field, will recon- 
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sider the 1916 prohibition of the deferred rebate. We feel that in the 
final analysis Congress will conclude that carriers engaged in the for- 
eign commerce of the United States should be permitted to employ the 
deferred rebate system—only then will they be equipped to compete 
on equal terms with carriers serving other parts of the world. 

As the congressional studies continue, conferences that do not now 
have the dual-rate system are left in an increasingly precarious posi- 
tion. Coming at a time when cargo is scarce and cargo space abundant 
the world over, the very pendency of these studies has contributed to 
the uncertainties of the shipping situation. Because of the presently 
overtonnaged market, new nonconference operators have appeared in 
any trade where cargo is moving in any volume. This nonconference 
competition is all cutrate competition and, short of risking an all-out 
rate war, the conference without an effective dual-rate system finds 
itself in a helpless position. 

Two major conferences, neither having a dual-rate system, have had 
so many resignations in the past few months that they are threatened 
with complete dissolution. 

Even those conferences that now employ dual-rate systems are feel- 
ing the effects of this prolonged uncertainty. Doubts have been cast 
on the validity of their contracts with shippers; the entire future of 
the dual-rate system is under a cloud. There has been a marked in- 
crease in shippers’ disregard for their contractual obligations. More 
and more the carriers find certain contract shippers employing devices 
designed to enable them to use conference vessels at. contract rates 
when it suits their pleasure while at the same time freely patronizing 
nonconference carriers. There appears to be no cure for this condi- 
tion short of permanent legislation by Congress. 

Attention has also been focused in recent months on malpractices 
among conference members. With the encouragement of the House 
Antitrust Subcommittee, many conferences now have under active 
consideration the creation of a neutral body, or similar impartial dis- 
ciplinary group. We believe this is a very healthy development and 
hope that your committee will lend its support to the movement. One 
of the difficulties encountered in attempting to set up a neutral body 
has been the uncertainty of the Federal Maritime Board as to its au- 
thority to approve such a step. We believe such authority exists but 
we earnestly submit that some encouragement along this line from 
your committee will be of great assistance. 

In January 1959, in anticipation of congressional studies, our com- 
mittee formulated a set of legislative recommendations. These recom- 
mendations are set forth in my statement and we believe they are 
equally sound today. We trust that as soon as possible your committee 
will give consideration to proposals that will effectuate these recom- 
mendations. Meanwhile, we urge your prompt and favorable action 
on H.R. 10840. 

Senator Butter. Thank you, Mr. Maloney, for your very enlighten- 
ing statement. I can assure you the committee will act promptly on 
this matter. 

Now, we have with us Mr. Alex C. Cocke. We are very happy to 
have you here this morning. 

Mr. Cocke. I am very pleased to be here, Senator Butler. 
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STATEMENT OF ALEX C. COCKE, VICE PRESIDENT, LYKES BROS. 
STEAMSHIP C0., INC., NEW ORLEANS, LA. 


Mr. Cocke. In the hurry of getting away from New Orleans after 
having been up here for a week and having some Federal grand-jury 
work, I prepared my statement, but did not have time to proofread it. 
There are some errors in it which I will correct as I read it. 

Senator Butter. Very well. 

Mr. Cocker. Mr. Chairman and members of the committee, my name 
is Alex C. Cocke, vice president of Lykes Bros. Steamship Co., Inc., 
New Orleans, La., and I am appearing in that capacity. 

For the information of the committee, I was chairman for approxi- 
mately 18 months of the American Steamship Committee on Confer- 
ence Studies and resigned a short time ago on account of pressure of 
business but agreed to remain on the committee as vice chairman for 
the gulf district. 

For your information, I appeared before Mr. Bonner’s committee 
on March 24 and 25, 1959, and submitted a statement presenting the 
views of the American Steamship Committee on Conference Studies. 
Mr. Solon B. Turman, president of our company, also appeared before 
the Bonner committee at Raleign, N.C., during April 1959. 

In my capacity, as vice president of Lykes Bros. Steamship Co., Inc., 
I testified before Mr. Celler’s committee on October 30, 1959, and 
November 4, 1959, and submitted a statement giving our views with 
respect to conferences and the dual rate system. For the ready refer- 
ence of the committee, I am presenting to it copies of the statements 
in question. 

(The documents referred to will be found in the files of the sub- 
committee. ) 

I appear before you today in strong support of H.R. 10840 and urge 
that you and your committee give this bill prompt and favorable 
action. 

H.R. 10840 will extend for 1 year the provisions of Public Law 626 
of the 85th Congress under which steamship conferences utilizing the 
dual rate contract system have been permitted to continue operations 
pending completion of studies by the Congress. 

Mr. Bonner’s committee has had extensive hearings concerning 
this matter and, at this time I wish to heartily commend their activi- 
ties. The Bonner committee has not, as yet, rendered a report with 
respect to the hearings. 

Mr. Celler and his committee have also had extensive hearings and 
same have not, as yet, been completed. Mr. Celler and his committee 
are going into the antitrust features of the Shipping Act, conferences 
and dual rate systems and have disclosed malpractices. 

In our opinion these disclosures had a very beneficial effect on the 
industry and Mr. Celler and his committee should be praised for their 
earnest efforts. 

In view of the status of the committees’ work—the committees of 
Messrs. Bonner and Celler—as outlined above, it is, in our opinion, im- 
possible until same is completed, as well as the studies and recom- 
mendations of your committee to enact permanent legislation which 
will serve as a means to amending the 1916 Shipping Act, at this 
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session of the Congress; therefore, we strongly urge enactment of 
H.R. 10840 by the Senate as soon as possible. 

During the Bonner hearings 80 American shipper witnesses testi- 
fied and we believe it will be of considerable interest for your com- 
mittee to know that 73, or 91.25 percent of the 80 shippers either ex- 
pressly endorsed it or said they were not opposed to it. Only five 
testified against it. Two were noncommittal and nine said, in effect, 
they were not against it. Sixty-four testified that they favored the 
conference system and 59 of the 80 shippers, or 73.75 percent, either 
expressly endorsed it or stated they were for it if the conferences need 
it, or said they were not, opposed to it. 

Only 14 of the 80, or 17.5 percent, testified they were against the con- 
ference contract system. 

The Celler committee has brought. out evidence of malpractices on 
the part of certain lines and also evidence with respect to alleged non- 
filing of agreements under section 15 of the 1916 Shipping Act. In 
our opinion, many of these alleged violations are technical ones and 
we believe that hearings before the Federal Maritime Board will 
bear this out and that, in most instances same, even if proven, did not 
in any manner, shape or form adversely affect the commerce of the 
United States. 

I earnestly believe that conferences can and will be self-regulated. 
It is also our feeling that the Federal Maritime Board can and should 
promulgate specific rules,and regulations which will leave no doubt in 
the minds of the steamship lines the necessity of following out to the 
letter. the. intent, of the Shipping Act..,There has been and still is a 
doubt in the minds of the lines as to the intent of certain provisions of 
the Shipping Act. This has oecurred over many years and if and 
when the act is revised, as it should be, rules should be promulgated 
to clarify any, doubts as to the intent.of the act, 

The conferences are vigorously taking steps for self-regulation and 
it is felt that a neutral body or related plan is the proper system and 
one neutral body is already in effect. 

Another conference—I have learned since writing this that there 
are two conferences—during April of this year, submitted its form 
to the Federal Maritime Board for, approval, A number of other 
conferences are;just about. ready to submit their systems or plans to 
the Federal Maritime Board. Only.recently, on aiee 20, 1960, five 
conferences domiciled in the gulf—and we of Lykes are members of 
all those conferences—further considered the neutral body or related 
plan and the following proposal was presented and acted upon by 
each of the five conferences individually ; 

To achieve a system of self-regulation, we believe that the “neutral body” or 
related plan is the proper system and various drafts for attaining same will be 
promptly submitted to the conference attorney and final decision reached as 
quickly as possible by the conference. 

For the information of the committee, a copy of the report on the 
meetings of those five conferences is attached thereto. I sincerely 
believe, in view of the developments, particularly by Mr. Celler’s 
committee, the conferences realize the seriousness of the situation and 
will and. are taking steps for proper self-regulation. I a Sasi 
urge, therefore, that the Congress, in its eres, give favorable 
consideration to this plan. 
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On the other hand, time is of essence, and we sincerely hope that 
the Federal Maritime Board will promptly consider any plan placed 
before it by the conferences. 

Conferences can be and are regulated. However, regulations by 
the Federal Maritime Board should not get out of hand, so to speak. 

It is our feeling every consideration should be given to the proper 
handling of international trade. The a lines have their place in 
the sun, as I might term it. They trade between this country and 
foreign countries. On account of the international aspect of foreign 
trade, it cannot and should not be considered the same as domestic 
traffic. Both American and foreign lines have erred with respect to 
the 1916 Shipping Act; however, I again repeat that some of the 
errors or alleged malpractices have not been intentional and it is hoped 
that your committee and the two committees of the House of Repre- 
sentatives will bear in mind the aspects of foreign commerce and give 
fair consideration, as I am sure you will, to the many problems, both in 
the United States and foreign countries, with respect thereto. 

The regular lines, so-called conference lines, are considerably regu- 
lated today, whereas the outsiders, cutthroat steamship lines, are not 
and serious consideration and investigation should be made of the 
many practices of these lines. Today an outside line can come into 
a trade and continually cut under the regular line who, apparently, 
has no source of relief except to then meet the competition and, due 
to the nature of same, the regular line must stop before it goes broke. 

Many of the American lines, including Lykes Bros. Steamship Co., 
Inc., have a most serious financial problem with respect to the new 
building program and something must be done to assist us in meeting 
this cutthroat competition. 

Conferences, as a general proposition, have given stability of rates 
and in my statement before Mr. Bonner’s committee on March 24 and 
25, 1959, is attached thereto exhibit No. 3, “Conference Rates Are 
Stable” and I sincerely hope you gentlemen will review it. I admit 
that conferences are far from perfect, but with the experience we have 
had during the past 2 years with respect to the hearings of the two 
committees referred to, I think we will continue to do better and better 
as time goes on. I would like to put into the record my closing state- 
ment to Mr. Bonner’s committee which reads as follows: 

It has not been my purpose here to tell your committee that conferences are 
free of faults. Admittedly they are not perfect, but the problem is not how 
to devise more regulation and control of conferences but for Congress to decide 
whether this Nation wants rate cutting in foreign commerce as advocated by 


Isbrandtsen and others, or rate uniformity as advocated by our committee. It 
is not possible, in our opinion, to have both. 


Mr. Chairman, I only use Isbrandtsen as an example and I don’t 
mean to single out their company because the competition of the for- 
eign lines I would say is much more serious than is Isbrandtsen’s. 


With the tremendous financial commitments that most of us have under- 
taken, you cannot expect us permanently to hold up a fixed, uniform rate struc- 
ture among ourselves and our foreign-flag colleagues if the effect is simply 
going to be that we sacrifice our customers to self-styled “independents” using 
a conference rates as an umbrella over their rate-cutting methods of compe- 

tion. 

Naturally, we would all like to “quote profitable lower rates” as Isbrandtsen 
claims it has a right to do. But if we all should insist on that right, the in- 
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evitable result will be open rate competition, which no line, including Isbrandt- 
sen, can stand for very long. 

In the final analysis, it is up to Congress. to decide whether uniform rates 
are desirable or not. The conferences provide uniform rates, not Isbrandtsen 
and others who practice rate cutting. We think that uniform rates are desira- 
ble and, in fact, essential, to promote prosperous foreign trade. If the Con- 
gress does not agree, then the answer must be to do away with the conferences, 
If you do agree, then the answer is to give the conferences the means of keep- 
ing their customers from patronizing cutrate operators. This is what our com- 
mittee seeks in these hearings. 

We realize the importance of the hearings and we feel that, in the 
final analysis, these hearings are going to be helpful to the commerce 
of the United States and those engaged in it, the shippers, the re- 
ceivers, and the steamship lines. 

There is, however, a certain feeling of uncertainty existing, particu- 
larly on the part of the shippers and receivers, and a number of im- 
portant shippers have canceled their dual rate contracts. Some of the 
important conferences have either broken up or are showing signs of 
doing so. 

We do not think the contract system or so-called dual rate system 
is the complete answer to this problem. There are features of same 
that do not protect the shippers or the lines signatory thereto. It is 
strongly felt that the Congress, with the Federal Maritime Board 
having the power to cancel agreements which are inimicable to the 
commerce of the United States, should have the right to establish 
a strong tying-in system whether it be the dual rate system, deferred 
rebate system, or fidelity system, whichever is the most adaptable to 
the commerce in a particular trade. 

In other words, there should be a “choice” of systems. Just as a 
matter of information, the United States is the only maritime nation 
that boycotts or bans the deferred rebate system. 

Mr. Butler, and members of your committee and staff, I sincerely 
appreciate the opportunity of appearing before you and any time I 
can be of any assistance to your committee, do not hesitate to call 
upon me. 

(The documents attached to Mr. Cocke’s prepared statement are as 
follows :) 

GULF ASSOCIATED FREIGHT CONFERENCES, 


OFFICE OF THE CHAIRMAN, 
New Orleans, La., May 20, 1960. 


URGENT 


From: The Chairman of the Conferences. 
To: Executive Representatives, Only (in the U.S.A. and Europe), of the 
Member Lines of the: 
Gulf/French Atlantic Hamburg Range Freight Conference. 
Gulf/Mediterranean Ports Conference. 
Gulf/Scandinavian and Baltic Sea Ports Conference. 
Gulf/South and East African Conference. 
Gulf/United Kingdom Conference. 
GENTLEMEN : 
“NEUTRAL BODY OR RELATED PLAN” 


This subject, as you know, has been considered and discussed by the Confer- 
ences (jointly and individually) during the past few months, particularly at 
joint meetings of the five (5) Conferences within the Gulf Associated Freight 
Conferences group on November 10, 1959, and December 2, 1959. 
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It was again considered at a joint meeting of the above named five (5) Con- 
ferences held at New Orleans today and, later, at individual meetings of the 
five (5) Conferences (today). The general situation with respect to this entire 
subject was reviewed at quite some length and particularly the fact that the 
subject of the adoption by various Conferences of a “Neutral Body or Related 
Plan” was prominently mentioned in the recent hearings before the Antitrust 
Subcommittee of the House of Representatives at Washington. 

The following proposal was presented and acted upon by each of the five (5) 
Conferences (individually) : 

“To achieve a system of self-regulation, we believe that the ‘Neutral Body’ 
or felated plan is the proper. system and Various drafts for attaining same will 
be promptly submitted to the Conference Attorney and final decision reached as 
quickly as possible by the Conference.” 

The following is the result of the polls taken by each of the five (5) Con- 
ferences : 

Gulf/South & East African Conference: Unanimously in favor of the 
proposal. 

Gulf/Scandinavian and Baltic Sea Ports Conference: All lines, with the 
exception of one (1) line, favored this proposal. The one Member Line 
will furnish the Conference Chairman, as promptly as possible, with a 
decision after conferring further with Principals. 

Gulf/United Kingdom Conference: All lines, with the exception of one (1) 
line, favored this proposal. The one Member Line will furnish the Con- 
ference Chairman, as promptly as possible, with a decision after conferring 
further with Principals. 

Gulf/French Atlantic Hamburg Range Freight Conference: All Member 
Limes unanimously in favor of the proposal. 

Gulf/Mediterranean Ports Conference: All Member Lines which were 
present at the meeting unanimously in favor of the proposal. The two (2) 
Member Lines absent will be asked to furnish their decisions to the Confer- 
ence Chairman as promptly as possible. 

At the meeting today the Member Lines briefly reviewed drafts of neutral body 
systems or plans of three (3) other Conferences. These are, as follows: 

North Atlantic Continental Freight Conference. 

Pacific Coast European Conference. 

Far East Conference. 

These drafts will be submitted to the Conference Counsel for study with the 
request that his recommendations and views, as to form of the neutral body 
plan to be adopted by our Gulf Conferences, will be submited by him to the 
Chairman of the Conferences as promptly as possible in order that the Confer- 
ences may consider and pass on this important mater not later than June 3, 
1960. In the meantime, a copy of the drafts (neutral body systems) of the three 
(3) Conferences, mentioned above, is attached hereto for the consideration and 
study of the Member Lines of the Conferences. 

Yours very truly, 

H.A.C. 


Copy: Mr. Walter Carroll, Sr., Conference Counsel, Terriberry, Rault, Carroll, 
Martinez & Yancey, 825 Whitney Building, New Orleans-12, Louisiana. 

Senator Butter. Is it your desire, Mr. Cocke, that the statements 
that you have made before the Celler committee and the Bonner com- 
mittee be incorporated in this record ? 

Mr. Cocke. It is not necessary unless you think it is advisable. It is 
given to you and your staff for your information. 
_ If you see fit to incorporate it, it is perfectly all right, but it has been 
incorporated, I think, in the transcript of the testimony gotten out by 
Mr. Bonner’s committee and by the Celler committee, so I really don’t 
think it is necessary. 

Senator Butier. It will be available to this committee ? 

Mr. Cocke. It will be available and I will pass it on. 

Senator Butier. Mr. Cocke, may I ask you one question ? 
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In. your view did Public Law 85-626 validity any conference, ex. 
clusive patronage contract which should have been disapproved under 
the existing decisions of the Federal Maritime Board ¢ 

Mr. Cocker. I think all the contracts that were in effect are validated, 
but, of course, one thing we are up against, the picture has changed 
considerably and many conferences that would have had a dual-rate 
system or form of system could not do it in view of the decision of the 

upreme Court. 

Those conferences, so to speak, are out in left field and haven't 
had any opportunity of protecting themselves. 

I might say, Mr. Butler, the competition is really getting keener 
and keener. We have lines serving trades, foreign lines—for exam- 

le, the Japanese have taken the southeast African trade from the 
Jnited States, and other trade from the United States and their 
competition is very severe. 

Mr. Grinstern. What has been the holdup, if there has been any, 
in instituting the neutral body system ? 

Mr. Cocke. I think that the number of lines, Mr. Grinstein, were 
awaiting the outcome of some of these hearings and then with the 
number of foreign lines in it, it was necessary to confer with their 
principals and it has taken time. 

Some conferences are coming up with something similar to the 
neutral body, but not exactly like it. But we are moving very rapidly. 

One of the large North Atlantic conferences I think within 10 days 
will have adopted a system. 

I think our five conferences in the gulf within, say, 2 weeks, will 
have adopted the system; we are moving rapidly on to put those pro- 
visions in. 

Mr. Grrnstern. Has the Federal Maritime Board cooperated in the 
setting up of these neutral bodies? 

Mr. Cocke. The Board has received, as I understand it, two neutral 
bodies, both approximately in April and they are giving study to it. 
I think once the form is more or less before them that they will move 
more rapidly although I think possibly a little prodding might help 
as there seems to be a doubt in the minds of some that they don’t have 
the authority to authorizethis. We think they do. 

Senator Butter. Any further questions? 

Thank yon, Mr. Cocke, for coming before us. 

Are there any further witnesses ? 

The subcommittee will stand in recess until the call of the Chair. 

(Whereupon, at 11:20 a.m., the subcommittee was adjourned, to 
reconvene at the call of the chairman.) 

(The following letters were subsequently submitted for the record:) 

WASHINGTON, D.C., May 24, 1960. 
Re H.R. 10840. 


Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 


DEAR SENATOR MaGNusON: Reference is made to the hearings before your 
subcommittee on H.R. 10840 yesterday morning, concerning the extension for 
1 year of the moratorium legislation, Public Law 85-626, which allows the con- 
tinuance of certain dual-rate arrangements in existence on May 19, 1958, for 
a period pending congressional investigation. Isbrandtsen Co. unfortunately 
was not aware that such hearings would be held or that the subject matter 
presented by the conference witnesses, Messrs. Maloney and Cocke, would be 
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considered. We respectfully request the opportunity to be heard before your 
subcommittee on certain matters relating to such legislation. 

Isbrandtsen is not at this time opposing the extension of the moratorium legis- 
lation, provided that the original intent and purpose of such legislation is not 
expanded. However, it should be noted that certain conference attorneys have 
apparently convinced their clients that there are certain loopholes in this legis- 
lation, which would allow the intent of Congress to be circumvented. 

There is no question that the purpose of the moratorium legislation was, as 
repeatedly stated, merely to maintain the status quo of any dual-rate arrange- 
ments in use on May 19, 1958 (the date of the Supreme Court decision in the 
Isbrandtsen case), until Congress could enact permanent legislation in the mat- 
ter. It presumably was not the intent of Congress to validate any dual-rate ar- 
rangement or exclusive patronage contract not in use on May 19, 1958, or any 
such arrangement or contract that would have or should have been disapproved 
by the Federal Maritime Board under section 15 of the Shipping Act, 1916, as 
amended, in accordance with its existing administrative decisions. 

The purpose of the legislation was clearly stated in the report of your com- 
mittee as follows: 

“The amendment would render any existing dual-rate contract arrangements 
valid unless canceled or modified by the Federal Maritime Board. It simply 
would continue on a temporary basis a system that had been used by both 
shippers and shipping lines over the years” (S. Rept. 1709, 85th Cong., 2d sess., 

. 2). 
It was also repeatedly stated that it was not the intent of Congress “to circum- 
vent the recent ruling of the Supreme Court in the Jsbrandtsen case * * *” (H. 
Rept. 2055, 85th Cong. 2d sess.). On the floor of the House of Representatives, 
the bill was amended by Congressman Celler to make it clear that only those 
“dual-rate contract arrangements in use by members of a conference on May 
19, 1958,” could continue. 

Ironically, the very conference involved in the Supreme Court case, the 
Japan-Atlantic and Gulf Freight Conference, which was under an injunction 
from the courts preventing its use of any dual-rate system even prior to the ex- 
plicit holding of the Supreme Court that such system was illegal under the 
Shipping Act, has now come forward with a new dual-rate arrangement that 
would nullify the moratorium legislation as well as the Supreme Court decision. 
This evasion of the law is based upon an interpretation of the words “dual-rate 
contract arrangement” as appearing in the aforesaid legislation. The term is 
defined in the act as follows: 

“The term ‘dual-rate contract arrangement’ as used herein means a practice 
whereby a conference establishes tariffs of rates at two levels the lower of which 
will be charged to merchants who agree to ship their cargoes on vessels of mem- 
bers of the conference only and the higher of which shall be charged to mer- 
chants who do not so agree.” 

It seems manifest that any dual-rate arrangement contemplated to achieve 
the above result of exclusive patronage is encompassed within the above defini- 
tion irrespective of whether there was a formal contract evidencing the agree- 
ment. 

The Japan Atlantic and Gulf Freight Conference, and perhaps other con- 
ferences not using the dual-rate system on March 19, 1958, have coneocted a 
so-called fidelity commission system, which has been filed for approval with the 
Federal Maritime Board under section 15 of the Shipping Act. This fidelity 
commission system would avoid the use of a formal contract but would in effect 
establish two levels of the rates. The so-called faithful shipper would be 
accorded the lower level of rates by filing for a 91% percent rebate every 4 
months, which rebate would be payable to the shipper on the condition that he 
had given all of his patronage to the conference lines and had been “faithful” 
in his promise to “boycott” all nonconference vessels. 

This Fidelity Commission System would violate even the decisions of the 
Federal Maritime Board, including the Board’s own decision in the Japan- 
Atlantic case (docket No. 730), which went to the Supreme Court, by attempting 
to control the consignor on all shipments irrespective of whether the sales in- 
volved were c.i.f., c. and f., f.o.b., f.a.s., or on any other basis. 

It is incredible that such an obvious attempt would be made to violate the 
intent of Congress in enacting the moratorium legislation, as well as the Supreme 
Court decision. The Federal Maritime Board has no authority to approve such 
a fidelity commission system under section 15 of the Shipping Act, not only 
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because of the moratorium legislation but also because such a system involves g 
deferred rebate which is rendered unlawful along with “fighting ships” under 
section 14 of the Shipping Act. In this connection there is attached hereto the 
protest of Ibrandtsen Co., Inc., filed with the Federal Maritime Board to the 
proposed fidelity commission system of the Japan-Atlantic and Gulf Freight 
Conference. 

The company requests the opportunity to be heard briefly on this matter, 
especially in view of the testimony before your subcommittee yesterday by 
Messrs. Maloney and Cocke. The conference attorneys are most anxious to take 
advantage of any technical deficiency in the legislation and to contrive some 
“loophole” to evade the intent of Congress. In this respect, the establishment 
of “legislative history”, through their own testimony, is presumably a tactic 
adopted: for the purpose of laying a foundation for their subsequent argu- 
ments of evasion. Such an approach is palpably unfair. We consider it essentia) 
that your committee be fully aware of all aspects of this situation, so that need- 
less and senseless litigation can be avoided during the period when Congress is 
considering permanent legislation in this matter. 

I request that this letter and the attachment be made a part of the record, 

Respectfully yours, 
RicHarD W. Kurrus, 
Attorney for Isbrandtsen Co., Ine. 


BEFORE THE FEDERAL MARITIME BOARD 


Re PRoposED “FIDELITY COMMISSION SyYSTEM” FILED BY JAPAN-ATLANTIC AND 
GuLF FREIGHT CONFERENCE, ET AL. 


PROTEST OF ISBRANDTSEN COMPANY, INC. AND REQUEST For A DECLARATORY ORDER 


Isbrandtsen Company, Inc., protests the so-called ’Fidelity Commission Sys- 
tem,” which has been submitted by the Japan-Atlantic and Gulf Freight Con- 
ference and its member lines to the Board for approval pursuant to section 15 
of the Shipping Act, 1916, as amended. 

The aforesaid filing is frivolous, apparently part of a calculated plan by the 
conference attorneys that “an offense is the best defense”. There is no con- 
ceivable legal authority for the Board to approve this “Fidelity Commission 
System”, which envisages two levels of rates, the lower of which would be 
charged to merchants who would route all of their shipments on vessels of the 
conference lines, irrespective of whether the terms of sale were C.I.F., C.&.F., 
F.A.S., F.O.B. or on any other basis, with the difference between the higher and 
lower rates being returned to the “faithful” shipper in the form of a deferred 
rebate every four months. 

It is difficult to imagine a more brazen or defiant action that any steamship 
conference could take. The exclusive-patronage system of the Japan-Atlantic 
and Gulf Freight Conference, with 914 percent differential between contract and 
noncontract rates, was the very system that was held illegal by the Supreme 
Court, That this same conference, through different attorneys, would now have 
the temerity to come forward with an even more comprehensive and objectionable 
dual-rate system, involving for good measure a deferred rebate and the same 
94% percent differential between contract and noncontract rates, is absolutely 
incredible. 

The short answer to this preposterous filing is that the Board is without any 
legal authority to approve it. We submit that such a ruling should be made 
promptly without involving either the Board or any other parties in the time 
and expense of a hearing or any further proceeding which will be entirely 
unavailing and futile. 

Public Law 85-626, 85th Congress, the so-called “Moratorium Bill,” amends 
section 14 of the Shipping Act, 1916, by adding the following provisions: 
“Provided, That nothing in this section or elsewhere in this Act, shall be con- 
strued or applied to forbid or make unlawful any dual rate contract arrangement 
in use by the members of a conference on May 18, 1958, which conference is 
organized under an agreement approved under section 15 of this Act by the 
regulatory body administering this Act, unless and until such regulatory body 
disapproves, cancels, or modifies such arrangement in accordance with the 
standards set forth in section 15 of this Act. The term ‘dual rate contract 
arrangement’ as used herein means a practice whereby a conference establishes 
tariffs of rates at two levels the lower of which will be charged to merchants 
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who agree to ship their cargoes on vessels of members of the conference only and 
the higher of which shall be charged to merchants who do not so agree.” 

As the Report of the House Committee on Merchant Marine and Fisheries 
(Report No. 2055, 85th Cong., 2d Sess.), on the “Moratorium Bill,” points out, 
it was “not the intent of the committee to circumvent the recent ruling of the 
Supreme Court in the Isbrandtsen case * * *.” It is precisely clear that the 
moratorium legislation was intended to maintain the status quo only insofar 
as conferences using any dual-rate arrangements were concerned. This purpose 
was repeatedly stated, and, in this respect, the following language appears in 
the Report of the Senate Committee on Interstate and Foreign Commerce: 

“The amendment would render any existing dual-rate contract arrangements 
valid unless canceled or modified by the Federal Maritime Board. It simply 
would continue on a temporary basis a system that had been used by both 
shippers and shipping lines over the years.” (Sen. Rep. No. 1709, 85th Cong., 2d 
Sess., p. 2.) 

On the floor of the House of Representatives, the bill was amended by Con- 
gressman Celier to make it clear that only those “dual rate contract arrange- 
ments in use by members of a conference on May 19, 1958” (the day of the 
Supreme Court decision) could continue. 

The Board, therefore, has no enabling statutory authority to approve any 
new dual-rate arrangement. Only those systems in use on May 19, 1958, were 
saved by the moratorium legislation. As was specifically pointed out by both 
Congressional Committees, the legislation was not intended to circumvent the 
decision of the Supreme Court in the Isbrandtsen case. 

Certainly no extensive discussion is necessary to establish that the so-called 
“Fidelity Commission System” is a “dual rate arrangement,” and that it is 
even more odious under the Shipping Act than the very dual-rate arrangement 
of this same conference that was truck down by the Supreme Court. A com- 
parison of the features of the prior dual-rate system with the present “Fidelity 
Commission System” makes the above points clear. 


PRIOR DUAL-RATE SYSTEM FIDELITY COMMISSION SYSTEM 


Shipper must agree to boycott all in- Same. 
dependent carriers and to patronize con- 
ference vessels exclusively. 


Contract shipper would be charged 
the so-called contract rates, which 
would be 91% percent lower than the 
noncontract rates. 


Noncontract shippers, refusing to 
boycott nonconference vessels, would be 
charged the penalty noncontract rates. 


The dual-rate system and exclusive- 
patronage arrangement would apply to 
all shipments made by the shipper, 
where sales were cif. or C. & F. or 
where the shipper had control of the 
routing. 


The conference lines would retaliate 
against noncontract shippers by charg- 
ing such shippers the higher noncon- 
tract rates. 


“Faithful shipper would be charged 
the lower rate by giving him a deferred 
rebate at the end of each four-month 
period, by way of a 9% percent dis- 
count, provided that he was “faithful” 
in his promise to boycott nonconference 
vessels. 

“Unfaithful” shippers, refusing to 
boycott nonconference vessels would be 
charged the penalty rates, because they 
would not be given any deferred rebate. 

The new dual-rate, deferred rebate, 
exclusive patronage arrangement would 
purport to control the consignor on all 
shipments, whether the sales were c.i-f., 
Cc. & F., f.o.b., f.a.s., or on any other 
basis, and would thus violate even the 
decisions of the Federal Maritime 
Board, including the Board’s decision 
in the Japan-Atlantic case, docket 730. 

The conference lines would retaliate 
against “unfaithful” shipper by charg- 
ing such shippers the higher penalty 
rates, because such shippers would re- 
ceive no deferred rebates. 


Certainly the Board could not allow such a subterfuge to be perpetrated by 
the simple device now proposed by the conference. Instead of using an exclusive- 


patronage contract, the conference now proposes to circumvent this formality 
by having the “faithful” shippers file a claim for the deferred rebate at the end 
of each 4-month period. Obviously, it was not the contract per se that was ob- 
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jectionable to the Supreme.Court, but the fact that the dual-rate arrangement 
involved unlawful retaliation against any shipper who would not agree to boy- 
cott nonconference lines. 

The conference cannot avoid the stigma of such terms as “dual-rate arrange- 
ment,” “deferred rebate,’ or exclusive patronage” merely by avoiding their 
usage. There is no question that a deferred rebate would be paid under the 
“Fidelity Commission System,” nor is there any question that the purpose is to 
monopolize the trade for conference carriers and that two levels of rates would 
prevail. 

Under the “Fidelity Commission System,” the contract shipper or the so- 
ealled “faithful” shipper would obviously compute his rate charges on the basis 
of the 94% percent discount rate. This, for all practical purposes, would be con- 
sidered the prevailing rate, irrespective of the fact that the shipper had prepaid 
a penalty that would, be returned to him at the end of each 4-month period. 

Undoubtedly, the conference attorneys, enamoured with their own apparent 
ingenuity,’ will argue that the “Fidelity Commission System” does not involve 
a deferred rebate within the meaning of section 14, First of the Shipping Act, 
because the payment of the rebate, although deferred “beyond the completion 
of the service for which it is paid,” is not conditioned upon faithful perform- 
ance both during “the period for which computed and the period of deferment.” 
The argument is completely spurious, and it rests upon an overt attempt to 
distort the statutory language and to evade the clear intent of the statute. 

It is not necessary to argue extensively at this point that the “Fidelity Com- 
mission System” does involve a deferred. rebate. The system is subject to so 
many other deficiencies that it is incapable of approval by the Board on several 
different grounds. 

Isbrandtsen Company respectfully submits that the filing of the Conference 
should be summarily and promptly disapproved because, inter alia, 

1. the Board is without any enabling statutory authority to approve 
any dual-rate arrangement that was not in use by a conference on May 19, 
1958 ; 

2. the Fidelity Commission System would contravene the decisions of 
the Federal Maritime Board and its predecessor agencies, interpreting the 
provisions of the Shipping Act; and 

3. the Fidelity Commission System would involve a “deferred rebate” 
to shippers in direct violation of the provisions of section 14 First of the 
Shipping Act. 

REQUEST FOR A DECLARATORY ORDER 


It is further submitted that the defects of the “Fidelity Commission System” 
are manifest and render the system inherently and absolutely incapable of 
being approved by the Board under section 15 of the Act. Under these circum- 
stances, the meaningless formality of a hearing would be completely unavailing 
and would ben an undue burden upon the Board as well as upon other parties. 
In the event that the Board should consider that there is any real controversy 
or uncertainty concerning these points, Isbrandtsen requests that a Declaratory 
Order be issued, under seetion 5(d) of the Administrative Procedure Act, stat- 
ing the legal authority or lack thereof of the Board to consider the approval 
or disapproval of the present conference filing, under the existing law. 

A Declaratory Order, we submit is appropriate in this case to terminate the 
deliberate confusion which the conference attorneys in this matter have created 
within the shipping public, and indeed within the conference shipping lines. 
They have apparently persuaded the conference lines that certain technical 
deficiencies are present in the existing laws, and that through the stratagem 
of having no formal exclusive-patronage contract and by giving a rebate that 
would be deferred for four months, the decision of the Supreme Court as well 
as the intent of Congress can be effectively flouted. Certainly the Board has 


the obligation to dispel immediately these concocted fantasies for evasion of 
the law. 


Respectfully submitted. 
RicHarp W. Kurrus, 
Attorney for Isbrandtsen Company, Inc. 


1 Actually the “Fidelity Commission System” idea has been lingering on for years and 


pes never been considered seriously by either the Board or any responsible conference 
attorney. 





ma * eet 


~~ wt tt A et 


i ee citi 








ment 
boy- 


inge- 
their 
* the 
is to 
‘ould 


> §o- 
asis 
con- 
paid 


irent 
olve 
Act, 
tion 
orm- 
ent.” 
t to 


+om- 
0 so 
eral 


ence 


rove 
7 19, 


s of 
the 


ate” 
the 


em” 
» of 
um- 
ling 
ties. 
orsy 
tory 
tat- 
oval 


the 
ited 
nes. 
ical 
zem 
chat 
vell 
has 
| of 


and 
ence 





EXTENSION OF DUAL RATE CONTRACT AGREEMENTS 41 


CERTIFICATE OF SERVICE 


I hereby certify that I have on this day of May 20, 1960, served a copy of 
the foregoing Protest and Request for a Declaratory Order upon the confer- 
ence attorneys, Graham, James & Rolph, by mailing to them a copy thereof 
properly addressed and postage prepaid. 

RicHarp W. KURRUS. 


NATIONAL GRANGE, 
Washington, D.C., April 11, 1960. 
Hon, WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
Senate O fice Building, Washington, D.C. 

DEAR CHATRMAN MAGNUSON: We have been informed that the Merchant 
Marine and Fisheries Subcommittee of your Committee on Interstate and For- 
eign Commerce will, during the present month, hold hearings in connection 
with H.R. 10840. Should this bill bé enacted, it would extend the moratorium 
permitting operation of the dual-rate system of steamship conferences for an 
other year until June 30, 1961. 

The Grange has taken an opposition point of view with regard to the exclusive 
contract and dual-rate system. Our position was stated in our letters of March 
11, 1959, and July 6, 1959, copies of which are attached for your information. 

Subsequent to the aforementioned action, the Grange at its annual conven- 
tion held at Long Beach, Calif., during November 1959 passed a resolution con- 
demning the practice of dual rates. 

You will note that the Supreme Court passed upon the issue condemning the 
dual-rate system, and no substitute legislation has been enacted, although the 
issue has been an active one before the Merchant Marine and Fisheries Com- 
mittee and the Judiciary Committee, House of Representatives. 

We thank you for your consideration. 

Respectfully yours, 
HeERscoHEL D. Newsom, Master. 


NATIONAL GRANGE, 
Washington, D.C., March. 11, 1960. 
Hon. Hersert C. BONNER, 
Chairman, Merchant Marine and Fisheries Committee, 
House of Representatives, Washington, D.C. 


DeaR CHAIRMAN BONNER: Your attention is respectfully directed to Public 
Law 85-626, approved August 12, 1958, wherein Congress made lawful the use 
of the dual-rate system by steamship conferences until June 30, 1960. This 
legislation was quickly enacted following a decision of the U.S. Supreme Court, 
which was considered by conference lines, and perhaps by your committee, a 
development adverse to their position. 

At present your committee is conducting a series of hearings to determine if 
the exclusive patronage system, with antitrust immunity, is to the advantage 
of shippers and our economy in general or otherwise. 

It has been reported that the Chairman of the Federal Maritime Board stated 
in substance to your committee that steamship conferences might still be an 
undesirable answer to the problem if the powers of a conference were employed 
to the detriment of the best interests of the public. He indicated also that con- 
ference agreements were in effect price-fixing agreements. With these state- 
ments we are in full accord. 

During the initial hearing it was emphasized that steamship conferences 
promote stability of rates, regularity of service, and uniformity of treatment to 
all shippers. 

The stability of rates in this instance quite often means stability of higher 
rates, because under the dual system competition from nonconference lines is 
reduced or eliminated. Regularity of service from nonconference lines would 
doubtless improve should there be in existence no exclusive patronage contracts 
by conference lines. The present arrangement encourages a monopoly and a 
monopoly usually tends toward higher charges. It denies, also, the option of 
choice and independence of operation to the shipper as to the service he desires 
to patronize. 

The uniformity of treatment of all shippers applies, however, only to those 
shippers who have signed the exclusive patronage contract, by which they obli- 
gate themselves to transport all their shipments via member lines only, thereby 
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denying themselves the opportunity of using nonconference lines if and when 
lower rates are quoted by them or a more suitable sailing is offered. Shippers 
failing to sign the exclusive patronage contract, as you know, pay a higher or 
penalty rate for exactly the same service. This is obviously unfair. 

Generally, the shippers do not bear the ocean freight charges because they are 
merely intermediaries between producers and receivers of shipments. Charges 
for transportation are in most instances a direct impact as a toll against the 
farmer on shipments of products of agriculture, because the purchaser takes into 
account the freight charge to market when he purchases either directly or in- 
directly the farmers products. 

Please refer to Federal Maritime Board Docket No. 725.—The Secretary of 
Agriculture of the United States. v. North Atlantic-Continental Freight Confer- 
ence, et al. Hearings were held’ @uring May ‘1954, wherein the infirmities and 
inequitable effect of the dual-rate system were quite elaborately cataloged. In- 
deed, some testimony attributed, in part at least, to the reduction in the export 
of farm products when the country at that time had (and more so now) huge 
surpluses of such products because the steamship conferences maintained a dual- 
rate system. 

Several national farm organizations, including the National Grange, the U.S. 
Department of Agriculture and national food groups, who are distributors of 
food products in- international trade, all testified in the aforementioned case 
in opposition to the dual-rate system. We do not recall any shipper testimony 
favoring the dual system. 

It is our further understanding that the U.S. Department of Justice “confessed 
error” on the part of the Maritime Board when its decision in docket No, 725 
was taken to the courts. The U.S. Supreme Court sustained the lower court, 
whose decision was adverse to the Maritime Board’s order in this docket. 

The subject of dual freight rates has been a matter of concern to the National 
Grange for quite some time. The exclusive patronage contract is, in our opinion, 
a careful arrangement with the control of the conference resting with foreign- 
flag lines because they outnumber the American-flag lines in all instances, so we 
have been informed. We do not believe that the foreign-flag steamship lines are 
concerned unduly with the marketing of American farm products nor of net 
returns to the farmer. 

As we see it, the exclusive patronage contract is actually a very definite device 
resulting in the protection of foreign shipping lines assisting them to larger 
profits at the expense of American agriculture and other articles of commerce, 

Nonsignatories to conference agreements, or the so-called exclusive patronage 
eontracts, even with the asessment of higher freight rates, enjoy no preferential 
treatment because obviously such shippers are not looked upon with favor by the 
conference steamship lines under such circumstances. Here, then, is the premise 
for a very definite temptation, we believe, for retaliation, such as “shutouts,” 
when there is more tonnage than available space. It is possible that such fears 
have actually caused shippers not favorable to the exclusive patronage contract 
to become parties to it. Therefore, when they execute such contracts the rates 
are then fixed soany offers by them to producers must take this fact into account. 

During the week of April 19, 1954, the executive committee of the National 
Grange took the following action: 

“The committee instructed the Washington office to oppose arbitrary and 
discriminatory dual rate structures on ocean shipping on the grounds they 
will increase the cost of shipping and reduce service.” 

We believe that it is important to emphasize additionally that, because the 
Federal Maritime Board cannot exercise any control over export freight rates, 
all possible. measures of protection to the American farmer should be made by 
assisting him to reach foreign markets, especially with his surplus products. The 
exclusive patronage contract, we believe, is a deterrent and with its higher rates 
discourages the exportation of farm products. 

There appears to be no sound reason why the steamship industry, especially 
the cartel part of it, should receive preferential economic treatment than any 
other segment of our economy. Weseem to remember that in many ways steam- 
ship; lines operating under the American flag do receive subsidies of various 
kinds. 

We would like respectfully to direct your attention to the Maritime Board’s 
docket No. 648, along with docket No. 725 previously referred to, and similar 
dockets, wherein testimony was submitted by shippers who actually indicated 
their reasons for opposition to the exclusive patronage arrangement before 
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reaching a decision to make lawful the unduly discriminatory dual system of 
8. 
eo the final analysis it seems to us that the conference steamship lines advocate 
the continuance of exclusive patronage contracts because such arrangements 
stabilize rates on a high basis and very definitely tend to amputate competition 
from independent steamship lines. Such a system, therefore, creates disadvan- 
tages to shippers and producers. , 
Our objection to the dual-rate system is hereby filed with you, requesting 
that such be incorporated in the printed report of your committee’s hearings and 
recommendations. The Grange, since 1867, as you know, has taken a direct 
interest in transportation charges which are a subtraction from farm income. 
We wish to thank you and the other committée members for considering .the 
farmer’s position in the very important matters discussed above. 
Respectfully yours, 
HERSCHEL D. Newsom, Master. 


JuLy 6, 1959. 
Hon. Hersert C. BONNER, 
Chairman, Merchant Marine and Fisheries Committee, 
House Office Building, Washington, D.C. 

DeaR Mr. CHAIRMAN: We wish to direct your attention to our letter of March 
11, 1959, with regard to Public Law 85-626. A copy is attached for your ready 
reference. We would like to inquire regarding its present status. 

The Grange has been informed that you have invited suggestions as to amend- 
ing the Maritime Act, so as to remove some of its frailties as pointed out in the 
testimony of the Chairman of the Federal Maritime Board and others. 

One of the difficulties that presently interferes with the Maritime Board’s 
exercising policing powers is that the act, as we understand it, does not vest the 
Board with.any control whatsoever over the level or kind of rates that may be 
considered lawful and reasonable. The Board’s only device, through which 
action can be presently taken, is in the issuance of a formal declaration dis- 
banding a steamship conference, if the Board’s recommendations are not re- 
spected. We do not recall action of this kind having ever been taken by the 
Board. If and when such action has taken place, it can be cataloged as a 
rarity. So, for the future, if there be no changes made in the present act, we 
may well expect a continuance of the Board’s present policy. 

We believe the Board should have the authority and responsibility of passing 
upon the legality and reasonableness of conference freight rate structures 
assessed against the movement of American shipments made from American 
ports. If this thought prevails, it would mean the amending of the present 
Merchant Marine Act which your committee has under consideration at this 
time. 

There should be no compulsion on the part of foreign-flag lines to submit to 
the Board’s conference rate orders. If and when rate changes are prescribed 
and orders issued resulting from the Board’s formal action, such determination 
would be equally compelling and enforcible against American-flag lines as for 
foreign lines. Should steamship lines withdraw from a conference, they could 
then become independent operators in the same trade if they choose, and it is 
likely that they would then quote rates as high as the traffic will bear under 
prevailing conditions. They should, however, be compelled to respect the Board’s 
maximum rate orders. 

In some instances, when the subject of giving rate supervision to the Board 
was discussed by your committee, the thought of retaliation from foreign coun- 
tries was always the first and perhaps the only major reason advanced in 
opposition. We do not understand just what this retaliation could encompass 
or any adverse effect to American shipping lines. 

Just how would a foreign country retaliate? Whatever retaliatory measures 
foregin nations could adopt, they would know of our ability to do similar things 
adverse to their interests. It seems that the only avenues open to them would 
be either to reduce or advance rates on their exports to this country. 

It doesn’t seem likely or plausible for foreign steamship lines to withdraw 
from American trade operations—the most lucrative in the world. There are no 
prohibitions against foreign-flag lines, however, withdrawing from American 
conferences to engage in trade in other parts of the world if the steamship com- 
pany could find a better assignment for its ships. Foreign-flag lines are most 
anxious for American dollars which they collect for freight charges, and 
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such nets them premiums because of the rate of exchange existing in the 
spective countries being greatly in their favor. i. 
If the feared retaliation be in the form of higher freight rates from th 
shores, such would discourage the importations of their products to this county 
having a relative effect of a higher tariff wall, causing the reduction of Am@ 
can dollars coming into the possession of our foreign friends. This we coi 
guarantee they wouldn’t like. ize 
If, perchance, such so-called retaliations would result in lower ocean 
from foreign countries, that would likely mean lower costs of foreign import 
items of commerce to our tradesmen with no advantage to our foreign steams} 
friends. j 
It may be a safe prediction to make in saying that following the Feder 
Maritime Board’s authority to supervise the measure of rates with a protest} 
and there, nothing will happen that could be identified as retaliatory. Sue 
rate supervision as herein suggested, however, would provide the Board wi 
the necessary tool to protect equitably the interests of both its shippers and gk 
ping companies with fair and equal consideration, also, to the foreign shipp} 
lines. a 
Let us emphasize that we believe the obnoxious dual-rate system, with 
exclusive patronage contract, should be abandoned and not legalized. In 
place could be the granting of ratemaking powers to the Federal Maritime Bog 
in a similar fashion as the supervision of the Interstate Commerce Commissi 
over railroad and truck rates and the Civil Aeronautics Board over air raté 
Admittedly, the conference system is designed to eliminate the so-calle 
independent or nonconference steamship lines. If and when this objective® 
completely accomplished, there will be under the continuance of the present sy 
tem no definite controls over rates to be charged. 
Sincerely yours, “a 
HerscHet D. Newsom, Mastery 
> fk 
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